ASIA PACIFIC REGIONAL ARBITRATION GROUP

Report on Forty-fifth Session of the UNCI TRAL Working
Group Il (Arbitration)

Vienna, 11-15 September 2006

Background

1. The United Nations Commission on International Eradw (UNCITRAL) at its
Thirty-ninth Session (New York, 19 June-7 July 208éopted the
recommendations of the Working Group in relatiotht® form of arbitration
agreement and interim measures of protectidine recommendation of the
Working Group on the interpretation of Article plaragraph (2) and Article VII,
paragraph (1), of the New York Convention was aldopted by the

Commissiorf

2. The Commission also discussed the future Wotk.particular, the Report of the
Commission notes$:

183. The Commission took note of suggestions @Wttorking
Group made at its forty-fourth session (New Y @827
January 2006) that priority consideration be gite inter
alia, possible revision of the UNCITRAL Arbitrah
Rules; arbitrability of intra-corporate dispufesd
possibly other issues relating to arbitrabilfty, example,
arbitrability in the fields of intellectual progg rights,

! Report of the United Nations Commission on Intéometl Trade Law on the work of its Thirty-ninth
Session (New York, 19 June-7July 2006), OfficialoRés of the General Assembly, Sixty-first Session,
Supplement No 1(A/61/17), 187-9181, ppl5-31. (Seww.uncitral.org.
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185.

186.

investment disputes, insolvency or unfair contfmet); and online
dispute resolution (see A/CN.9/592, paras. 89-95)

It was agreed that the topic of revisingWNCITRAL Arbitration
Rules should be given priority. The Commissioreddhat, as one
of the early instruments developed by UNCITRALthe field of
arbitration, the UNCITRAL Arbitration Rules wereaognized as
a very successful text, adopted by many arbitnatEntres and
used in many different instances, such as, fomgka, in investor-
State disputes. In recognition of the successstatds of the
UNCITRAL Arbitration Rules, the Commission was geally of
the view that any revision of the UNCITRAL Arbitian

Rules should not alter the structure of the téxtspirit or its
drafting style, and should respect the flexibibfythe text rather
than make it more complex. It was suggested teat¥orking
Group should undertake to define carefully thiedigopics that
might need to be addressed in a revised versitimedNCITRAL
Arbitration Rules. It was observed that the lishi@ined in
document A/CN.9/610/Add.1 provided a useful starfpoint in
that respect.

The topic of arbitrability was said to beiaportant question,
which should also be given priority. It was stidt it would be
for the Working Group to consider whether arliikeamatters
could be defined in a generic manner, possililly an illustrative
list of such matters, or whether the legislapvevision to be
prepared in respect of arbitrability should idignthe topics that
were not arbitrable. It was suggested that aystuidht be
undertaken of the question of arbitrability anldes forms of
alternative dispute resolution in the contexinminovable
property, unfair competition and insolvency. Escautioned,
however, that the topic of arbitrability was attearaising
guestions of public policy, which was notorioudifficult to
define in a uniform manner, and that providinge-defined list of
arbitrable matters could unnecessarily restrigtade’s ability to
meet certain public policy concerns that wereliiko evolve over
time.

Other topics mentioned for possible inclnsiothe future work of
the Working Group included issues raised by @ntlispute
resolution. It was suggested that the UNCITRADi&ation
Rules, when read in conjunction with other ingtemts, such as
the UNCITRAL Model Law on Electronic Commerce ghd
Convention on Electronic Contracts, already auvoodated a
number of issues arising in the online contextother topic
mentioned was the issue of arbitration in thkel fad



insolvency. Yet another suggestion was to addressnpact of
anti-suit injunctions on international arbitraticA further
suggestion was to consider clarifying the notiosed in article I,
paragraph 1, of the New York Convention, of “tiddiawards
made in the territory of a State other than tte#éeSwnvhere the
recognition and enforcement of such awards angtgd or
“arbitral awards not considered as domestic asvardhe State
where their recognition and enforcement are sugihich were
said to have raised uncertainty in some State€ol he
Commission also heard with interest a statemexatenon behalf of
the International Cotton Advisory Committee Susjey

that work could be undertaken by the Commissiopromote
contract discipline, effectiveness of arbitratamreements and
enforcement of awards in that industry.

187. After discussion, the Commission was gédlyeohthe view that
several matters could be dealt with by the WagkGroup in
parallel. The Commission agreed that the Workéngup should
undertake work on the question of a revisiothefUNCITRAL
Arbitration Rules. It was also agreed that gse of arbitrability
was a topic that the Working Group should alsestder. As to the
issue of online dispute resolution, it was adriémat the Working
Group should place the topic on its agendadidgast in an initial
phase, should consider the implications of ebedt
communications in the context of the revisionhef UNCITRAL
Arbitration Rules.

3. On the basis of this mandate from the CommissienMorking Group, at its last
session (Vienna, September 2006), commenced theafoevising the
UNCITRAL Arbitration Rules. The Working Group wassisted in this work by
two sets of extensive notes prepared by the UNCITBAcretariat, both of
which are entitled &tlement of commercial disputes: Revision of theCU'RAL
Arbitration Rules (Note by Secretaridteferred to as the Secretariat Note). The

Working Group was substantially assisted in itskamy a Report prepared by Mr

Jan Paulsson and Dr Georgios Petrochilos, whiehtiledRevision of the

> A/CN.9/WG.II/WP.143 (20 July 2006) and A/CN.9/W@NVP.143/add.1 (20 July 2006); both of which
are available atwww.uncitral.org



UNCITRAL Arbitration Rulés This Report is, for convenience, referred tthas
Paulsson and Petrochilos Report. There are axtereferences to this Report in

the Secretariat Note.

Revision of the UNCITRAL Arbitration Rules

4, The approach adopted by the Working Group to thisien of the UNCITRAL
Arbitration Rules was to use the week-long sessidrienna, in September 2006,
to discuss, on a preliminary basis, all the UNCITR#&bitration Rules for the
purpose of identifying areas where revisions miggdfully be made. It was
noted that the UNCITRAL Arbitration Rules were intked to apply to a broad
range of circumstances and that at least four tyaies of arbitration could be
identified where the Rules were used in practieealy: “...disputes between
private commercial parties where no arbitral ingiin was involved (a type
sometimes referred to as “ad hoc” arbitration)ester-State disputes, State to
State disputes and commercial disputes administsrexdbitral institutions”.
More specifically, in relation to methodology, theaft Report of the Working
Group noted the position as folloWs:

4. Broad support was expressed for a generimapprthat sought to
identify common denominators that applied taygles of
arbitration irrespective of the subject mattethe dispute, in
preference to dealing with specific situatioitie Working Group

took note that the Rules had been easily addptbd used in
a wide variety of circumstances covering a bn@aye of disputes

® which is not an official UNCITRAL Document, butggars on the UNCITRAL website in the material in
relation to Working Group Il (Arbitration) Fortyfth session, Vienna, 11-15 September 20
www.uncitral.org).

" Draft Report of the Working Group on Arbitrationda@onciliation on the work of its Forty-fifth Semsi
(11 September 2006) (A/CN.9/WG.II/XLV/CRP.1/Add3)ppl-2.

®1d., 14 to 16, p2.



and that this quality should be retained. Tharkg Group
further noted that the Rules could apply inftitare to other
situations or types of disputes that had nobgen identified. The
view was expressed that, since practice in uarareas, including
in investor-State dispute settlement, was @élleloping, it would
be undesirable to seek to design specific prmvisat this stage. It
was also stated that inclusion of specific psmns could
undermine the existing flexibility of the Rulasd limit the
discretion of users to adapt the Rules as theyfs.

5. After discussion, the Working Group agreed tha structure and
spirit of the UNCITRAL Arbitration Rules shoulie maintained.
Given that some of the discussion would potéptdevelop useful
conclusions relating to specific situations,lsas investor-State
disputes or institutional arbitration, it wageed that any such
conclusions should be reflected in thevaux préparatoires
whether nor not those conclusions were ultinyateflected in the
Rules or in any material that might accompamyRiules.

6. With respect to the working method to bedakd at the current
session, it was suggested that the Working Gstigpild identify
areas where a revision of the UNCITRAL Arbitoatirules might
be useful, possibly giving indications as to shistance or
principles to be adopted in relation to the jsmga revisions, in
order to allow the Secretariat to prepare ftrssguent sessions the
first tentative draft of the revised UNCITRAL Bitration Rules.
The Working Group agreed, on the basis of docuisne
A/CN.9/WG.11/WP.143 and Add.1, to define thé distopics that
might need to be addressed in a revised vedditme UNCITRAL
Arbitration Rules.

As indicated above, further, more detailed, infaiorain relation to the
provisions of the UNCITRAL Arbitration rules andsiges arising with respect to

their revision are contained in the SecretariaeNete 13 above).

Having settled the methodology for the work of semn of the UNCITRAL

Arbitration Rules the Working Group turned to calesithe rules themselves.



The following is a brief summary of some of the omant issues identified with

respect to each of the rules:

Section 1. Introductory rules

Article 1 —  Scope of application

Issues were raised in relation to transition areamgnts for the application of
revised rules (see Secretariat Note {8 to 11§ brbad alternatives are that the
rules as they existed at the time the contractacoiny the arbitration clause was
made should apply or that, as is the case with m@stjutional arbitration rules,
the rules as they exist at the time of the noticarbitration should apply. A
comment was made that, in relation to the latterahtive, it may be desirable to
include an “opt out” provision which enables onelbof the parties to opt for the
rules applicable at the date the contract was nratiegr than any rules since
revised. It was noted that some institutional edgpee is that parties tended to
want the most current and up to date set of atlmtraules available, even if they
had been revised since the making of the cont@dbming the arbitration

clause. Rarely, it seems, do parties insist orafiptication of “old” rules.

Consideration was also given as to whether thengriequirement should apply
in respect of the revised rules (see Secretaritg §b2 to 123). Comments were
made that regardless of what the revised rulestsighif the substantive law
applicable to the arbitration agreement requiraingrthen the substantive law

provisions will prevail over the rules. The comresas also made that the



removal of the writing requirements for arbitratiagreements under the Model
Law amendments does not mean that the writing reongénts should be removed
from the rules. The view was expressed that tha®m need for a writing
requirement in the rules themselves as any reqemeof this nature was, rather,
a matter for the substantive law and that, in tbspect, nothing should be done
which might affect the enforceability of arbitralards in terms of the writing

requirements of the New York Convention.

Consideration was also given as to whether the tashithe rules should be
widened beyond the present provisions of Articlpdragraph (1) which refers to
disputes “in relation to ...[a] contract ...” (see S#ariat Note 124). It was
noted that Article 7 of the Model Law permits araiton of disputes “in respect
of a defined legal relationship, whether contralctwanot”. There was support for
the view that the contractual limitation shouldremoved. The extent to which
the provisions might be broadened was discusseposAaibility is to remove any
limitations with respect to the nature of the digpilne subject of arbitration or to
have some more general limitation, perhaps in teras‘defined legal
relationship”. It was also noted that the “Modeb#aration Clause” which is
provided in the UNCITRAL Arbitration Rules as a foote to Article 1 deals
only with “any dispute, controversy or claim arigiout of or relating to this
contract..” (emphasis added). This, naturally, follows frtime present
provisions with their “contractual limitation”. Was suggested that this footnote

should be deleted or further “models” provideddtrer types of legal
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relationship, depending upon the extent of anytition in Article 1 in the

revised rules.

Article 2 —  Notice, calculation of periods of tine
Views were expressed in support of the positioh Amacle 2, paragraph (1)
should be amended to reflect the current practide ni@spect to electronic

communications (and see Secretariat Note 127 tp 129

In relation to the question whether the rule shdaddevised to provide the
Arbitral Tribunal with express power to extend bogen time periods stipulated
under the rules comments were made in supporteofidw that the Tribunal
should be so empowered (and see Secretariat NOtarfiB{31). Comments were
also made that any revision to this effect sho@ditked to the general powers of
the Arbitral Tribunal in relation to the conducttbg arbitration, particularly
under Article 15. In contrast it was said that tiperation of Article 2 paragraph
(2) is limited to the calculation of time periodsdethat no amendment is
necessary to these provisions even if it were ddso empower the Arbitral
Tribunal to vary time limits otherwise imposed g trules. In relation to the
possibility of empowering the Arbitral Tribunal W@ry time limits a further
comment was made that the present rules do nogcanf general power on the
Arbitral Tribunal to abridge or alter time limitsder the rules because some

provisions of the rules allow for variation and@th do not. Consequently, the
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view was expressed that provisions to allow theitabTribunal to alter time

limits should be looked at on a rule by rule basis.

Article 3—  Notice of arbitration

The question was raised as to whether it mightésé&rable to separate the Notice
of Arbitration from the Statement of Claim (see i®@¢ariat Note 133 and 134). It
was observed that any requirement that a comprafestatement of Claim be
given with the Notice of Arbitration may cause diffity where circumstances
require the commencement of arbitral proceedingls minimal delay. However,
the comment was also made that a Notice of Arlomnatontaining only material
necessary to satisfy the requirements of ArticlpaBagraphs (3) and (4) may not
enable the respondent to understand the claim Imeaue against it (and see
Secretariat Note 136 to 139). Consequently itthvagght that the real issue may
be the requirements in the rules in relation tocetent of the Notice rather than
whether a separate Statement of Claim should hereglj In this vein, it was
thought that an expansion of the requirements Gtler3 paragraphs (3) and (4)
to provide sufficient information to enable thepesdent to understand the claim
being made against it would save time and monegomrary view was that
there may be an urgent need to trigger an arlotrati a particular dispute and
that this may be inhibited unless the requiremast® the content of the Notice
of Arbitration were left general. Consequentlywés suggested that Article 3
paragraphs (3) and (4) should be left unchange®, theat paragraph (4)(c), which

provides that the Notice of Arbitration may alsclude the Statement of Claim
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referred to in Article 18, should be deleted. Aer observation was made that
it may assist arbitral proceedings, in terms oktiamd cost, if it were possible for
the respondent to provide a brief response to thigens raised by the claimant in
the Notice of Arbitration (and see Secretariat N6 and Y41). The further
observation was made that this would also asdigralrinstitutions which
presently find difficulty in some cases in not knogvthe position of the

respondent in response to the Notice of Arbitration

Also discussed was the issue of the effect of aamplete Notice of Arbitration
due to a failure to provide all the information weged under Article 3, paragraphs
(3) and (4). It was suggested that the revisesbraolight empower the Arbitral
Tribunal to request the provision of the omittebrmation but that, in any event,
the Notice would still have the effect of triggagithe commencement of the
arbitration. There was general agreement thatules should make clear which
event triggers the commencement of the arbitratgedings, even if it be an
incomplete notice under Article 3. It was alsoeabed that, perhaps, the rules
should indicate which matters or information isezd&l to a valid, though
incomplete, notice under Article 3. Reference wasle to Article 4 paragraph
(4) of theRules of Arbitration of the International ChambéGommercg“ICC
Rules”) which was said to enable the ICC Secrdtémigequire and fix a time for
compliance with the requirement for the provisidmndormation by way of
pleadings and other communications etc in accoedaith Article 3 paragraph

(1) of the ICC Rules; though the further commens weade that Article 4
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paragraph (4) only applies to the provision of cdpguments and payments as
required under those rules. Further support wasessed for the view that the
rules themselves should indicate the essentiainegents for a valid notice in
order to avoid the possibility of different arbltteabunals interpreting the
mandatory requirements of the rules differently.

Article 4 —  Representation and assistance

Section Il. Composition of the arbitral tribunal

Article 5—  Number of arbitrators

It was noted that no express provision may be reead&avour of utilisation of a
single arbitrator, rather than a tribunal of thieegause thravaux préparatoires
in relation to Article 5 as it now stands indicatieat the parties have the right to
agree subsequently to the Arbitration Agreemerttttiexre shall be a single
arbitrator (see Secretariat Note 142). NevertBelb® comment was made that
the general position now appears to be that theudtgbrovision in most rules is
in favour of a single arbitrator though, some togibnal rules do enable the
appointment of a tribunal of three by the arbiinatitution if that is thought
appropriate in the particular circumstances. These also discussion as to the
possibility of providing for an “appointing authtyri which might, in ad hoc
arbitrations, assume the role now undertaken iitui®nal arbitrations by the
arbitral institution in relation to deciding whetheetribunal of three or a single
arbitrator was appropriate. Concern was expresseglation to the potential for

cost and delay inherent in introducing an arrangeragthis kind and it was
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suggested, as an alternative, that UNCITRAL migbtjale guidelines to assist
parties in providing for a tribunal of appropria@mposition, commensurate with
the magnitude and complexity of the matters inualisp The comment was also
made that it should not be overlooked that somggsaregard the right to appoint
one member of the arbitral tribunal as being vergartant. Finally, it was
suggested that an option may be to empower theartsibunal to make an
adverse award of costs where it is of the opini@t bne party has unreasonably
required a tribunal of three where a tribunal o evould, in the arbitral tribunal’s

opinion, have been appropriate.

Articles 6 — 8 Appointment of arbitrators

The provisions of Articles 6 to 8 deal with appaoneint of arbitrators but do not
make provision for the appointment of arbitratorsnulti-party cases (see
Secretariat Note 145 to 147). The comment was riede€80% to 40% of cases
are, in the experience of some arbitral institugianulti-party disputes but that
institutional rules generally provide for defaytp@intments by the arbitral
institutions or appointing authority where agreetreamnot be reached by the
multiple parties (see also pages 47 to 49, 1888&dw0f the Paulsson and

Petrochilos Report).

Articles 9 — 12 Challenge of arbitrators
Three principal issues were raised in the Secedthlidote with respect to

challenges to arbitrators. The first was whetlgrsederation should be given to
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providing for a general and continuing duty of tistre (see Secretariat Note
148); the second was whether time limits shoulgrogided during which any
challenge must be made and a decision sought frgnapointing authority (see
149 and 150); and the third, whether conditionsikhbe provided for the
resignation of an arbitrator, such as the approfather members of the arbitral

tribunal, in multi-member arbitral tribunals (se€&€lfto 753).

In relation to arbitrator resignations, concern wapressed in relation to the
possibility of “tactical resignations”. The comntavas also made that any
provisions contemplated to deal with these typgsrolblems should also be
linked with any provisions for “truncated tribunalsApart from the possibility of
the arbitration proceeding with a truncated triduha comment was made that
the critical question is who would be the appoigtauthority at the relevant time
to deal with the consequences of a resignation evtiner arbitration is ad hoc
rather than institutional. It was observed thatitational arbitration rules would
almost invariably provide for appointment by a esf@ment arbitrator (or
arbitrators) by the arbitral institution. In thisspect it was also noted that under
the ICSD Rules the continuing members of the abitibunal are able to decide
whether the original arbitrator appointment meckamshould be applied.
Consequently it was thought that it might be usefudonsider whether a
provision along these lines might be incorporatethe revised UNCITRAL rules
in the absence of an appointing authority; whicly mat exist or may not have

been selected at the relevant time.
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Article 13 — Replacement of an arbitrator

In relation to truncated tribunals, it was suggesteat the appointing authority
should be able to decide that the remaining atbitsamay continue as a truncated
tribunal; with the further suggestion that the @arshould be given an
opportunity to make submissions or comment on wdréthe tribunal should
proceed as a truncated tribunal. There was atsigision as to the desirability,
or otherwise, of rules which either prevent thegmeation of a member of an
arbitral tribunal or allow the other members of #nbitral tribunal or an
arbitration institution to refuse to allow the ggsation. One view was that
forcing a resigning member of the arbitral tributtatontinue may have adverse
consequences in terms of the behaviour of thaitabmember in relation to, for
example, the other members of the arbitral tribamal in terms of
communications with the parties to the disputearg event the difficulty in
enforcing any obligation on a tribunal member tatowe was noted (see

Secretariat Note 752; and see, generally, Seaetdote Y51 to 157).

Article 14 — Repetition of hearings in the event ofhe replacement of an
arbitrator

It was suggested that these provisions should dp@l arbitrators and that
whether prior hearings are to be repeated is aemfait the discretion of the
arbitral tribunal; but subject to a requirementémsult with the parties on this

guestion. See Secretariat Note 58 to Y61.
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Section lll.Arbitral proceedings

Article 15 — General provisions

There was general agreement that the provisioAstmie 15, paragraph (1)

should spell out the general principle that arbjpraceedings should be dealt

with without unnecessary delay (see Secretaria¢ I{62). It was also suggested

that the qualification “at an appropriate stagéhefproceedings” should be

inserted at the conclusion of the present texhabthere is not some basis for

inappropriate intervention by a party during thegaedings. An alternative view

was that Article 15, paragraph (1) could be remaaetitely and reliance placed

on Article 18 of the Model Law which provides fayual treatment of parties:
“The parties shall be treated with equality anchegaarty shall be given a
full opportunity of presenting his case.”

In any event, it was suggested that the inclusimoaroexpress provision requiring

the arbitral tribunal to deal with matters expeaulisly provides it with some extra

leverage to assist it in resisting delaying appiices by parties.

The Secretariat Note suggested that the workinty paight look at whether the
rules for consolidation might provide for an eféint resolution of disputes
between parties where separate arbitrations haa ibéiated in related matters
(see the Secretariat Note 166 to 168). The pasitimler the present rule is that
specific agreement of all parties is required befmnsolidation is possible (see
the Paulsson and Petrochilos Report p68, §127¢. vidw was expressed that,

subject to careful thought and drafting, considerashould be given to providing
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a power in the arbitral tribunal to order consdiiola in appropriate cases (see the
Paulsson and Petrochilos Report pp69-79, 1130 A3t fwith reference to the
wording of NAFTA, Article 1126(2) as the basis Boproposed new Article 15

paragraph (4) of the UNCITRAL Rules.

The possibility of third party intervention in antal proceedings (which was
raised in the Secretariat Note at 169 to 71) wasidered. Reference was made
to issues of confidentiality in relation to thirdnties and the arbitral proceedings

themselves.

The Secretariat Note drew attention to the proumsiof Article 25, paragraph (4)
and Article 32 paragraph (5) of the rules whichlaé@th the confidentiality of
hearings and awards noting that they do not comtéas regarding the
confidentiality of the proceedings or any documemtssided to the arbitral
tribunal (see Secretariat Note {72 to §74). Aetgrof views were expressed in
relation to the desirability, or otherwise, of exdeng the provisions of the rules to
require confidentiality in relation to arbitral meedings and documents provided
to the arbitral tribunal. The distinction betwg@ivacy and confidentiality was
also made. In relation to the question of confidgity the point was also made
that the UNCITRAL Rules operate in many differeahtexts and circumstances
(see 14, above). Consequently, it was suggesata tiniversal rule may not be

possible or desirable. An example of circumstanaghich “transparency” rather
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than confidentiality or privacy may be required arkitrations in investor-State

disputes.

Article 16 — Place of arbitration

It was suggested that the rules may require atatifin to indicate “the legal
nature of the place of arbitration” (see Secretadd@te {75 and {76). It was
suggested that, by way of clarification, that thkpression “place of arbitration”
should be replaced by an expression such as “padideat” which would indicate
that the reference to “place of arbitration” isexpression carrying legal
significance and not merely something by way oéaegal description. It was
also noted, however, that the expression “placatotration” is used in Article
20 of the Model Law. It was suggested that thentas used in the Model Law
should be maintained in the UNCITRAL Rules. It vedso suggested that a
means of clarifying the position may be for UNCITR assist by providing an
interpretation of the expression “place of arbitmat for the purposes of the
Model Law and the rules. It was also noted thatjsions such as Article 5
paragraph (1)(d)(a) of the New York Convention aksfer to “place”.
Consequently, it was thought that a change in xipeession “place of arbitration”
in the rules may introduce new terminology at oddh a significant number of
important texts, including the Model Law and theaAN¥ork Convention. A
further comment was made that it would assistaflord “place” was used

consistently in Article 16.



25.

26.

27.

18

Article 17 — Language

Article 18 — Statement of claim

Generally the issues raised in respect of Arti@édnad previously been discussed
in relation to Article 3 — Notice of Arbitrationde 12 and {13, above; and see
Secretariat Note 14 to 7 (Add.1)). Neverthelsssje further comments were
made suggesting that the provisions of Article A8ud remain unchanged. It
was also suggested that they might be expandesbwidp for the addition of
something in the nature of legal argument which idurther clarify the

claimant’s position.

Article 19 — Statement of defence

The particular matter of concern in relation toiéle 19 arose in relation to the
apparent limitation on the possibility of the raigiof any defence of set-off to
circumstances arising out of the “same contrad’a aesult of the provisions of
Article 19, paragraphs (3) and (4) (and see Setaefdote 8 to 110 (Add.1)). It
was suggested that this limitation should be rerdondavour of allowing set-off
defences generally (an approach which would beistam with a broadening of
the application of Article 1, beyond merely “comt'a(see 19,)). Views were
also expressed in support of broadening the anfliiteorules with respect to set-
off as being desirable to avoid multiple, separatbitrations; which otherwise

would need to occur with respect to the “set-ofiirvls”.
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Article 20 — Amendments to the claim or defence

Article 21 — Pleas as to the jurisdiction of the asitral tribunal

It was suggested by the Secretariat that congidaraight be given to clarifying
the power of an arbitral tribunal to raise and deche existence and scope of its
own jurisdiction (see Secretariat Note 111 and(f\ti2l.1)). Reference was also
made to Article 16 of the Model Law which dealsedfically, with the
competence of an arbitral tribunal to rule on ngurisdiction. Views were
expressed in favour of the approach in Article e Model Law which, it was
said, leaves the arbitral tribunal free to raisé determine jurisdictional matters,
with a desirable degree of flexibility. In contraswas suggested that Article 21
of the UNCITRAL Rules presently requires an objaatio jurisdiction by one of
the parties before the power of the arbitral trdduo rule arises. It was also
suggested that a provision of this nature is nefully included in arbitration
rules as it will not, generally, bind the domestourts because it is, rather, a
matter for the applicable law (hence the provisiohArticle 16 of the Model
Law). Similar issues may arise in relation to skiggestion that Article 21
should, “...make it clear that recourse to domesiiarts should only be made
after the arbitral tribunal has pronounced itsalfits own jurisdiction, and that
such recourse should not delay the arbitral praogsdr prevent the arbitral
tribunal from making a further award, in accordandth Article 16, paragraph

(3), of the Arbitration Model Law” (Secretariat Mof14 (Add.1)).
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Article 22 — Further written statements

Article 23 — Periods of time

Articles 24-25 Evidence and hearings

The suggestion was made that these provisions glheukeft as they are.

Article 26 — Interim measures of protection

The suggestion was made by the Secretariat thatdemation might be given to
revising Article 26 in light of the extensive reiass made to the Model Law in
relation to interim measures of protection, in tiesv Chapter IVA, recently

approved by UNCITRAL (see Secretariat Note 116 (Apd

The suggestion was also made that the draft pedvidr revision of Article 26 as
set out in the Paulsson and Petrochilos Reportps&@8-112) merited
consideration. Comments were made that it wasady & know to what extent
the new Chapter IVA of the Model Law would be ade€y States and,
consequently, it may be premature to embark orifgignt revisions to Article 26

of the rules on this basis.

Article 27 — Experts
It was suggested that the present rule operatis$asadry but it was noted that its

operation is affected by any underlying procedlaal It was noted that the
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Secretariat suggested that the Working Group naghsider an addition to
Article 20 paragraph (4) to provide that the aditribunal may appoint experts

“after having consulted the parties” (see Secratédtes 118 (Add.1)).

Article 28 — Default

Article 29 — Closure of hearings

Section IV. The award

Article 31 — Decisions

The comment was made that there is already comditepressure on arbitral
tribunals, particularly the chairman, to producanimous awards; which may be

important in terms of enforcement issues.

The Secretariat invited the Working Group to coas@h amendment to Article
31 to address the problem where no majority foariqular view exists (see
Secretariat Notes 123 (Add.1)). Reference was rtaéeticle 25, paragraph (1)
of the ICC Rules which provides that:
“When the Arbitral Tribunal is composed of morerttane arbitrator, an
award is given by a majority decision. If therentmemajority, the award
shall be made by the Chairman of the Arbitral Tnalualone.”
It was also noted that similar provisions are ideld in Article 26.3 of the

London Court of International Arbitration (LCIA) Ras, and also various other

rules. The undesirable position of a member oftiéral tribunal compromising
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his or her views to “produce” a majority was alsscdssed and it was suggested
that this may be an unintended and unsatisfactemgeguence of the operation of
the present Article 31. The problem identifiedhiat Article 31, as it presently
stands, provides no way out of a difficult situatmf no majority unless by a

process of compromise a majority can be found.

Article 32 — Form and effect of the award

Support was expressed for the suggestion that gopnavision might be included

in Article 32, paragraph (2) whereby the partieseadgo exclude recourse to any
court or other authority other than for the purpotehallenges for, by way of
example, lack of jurisdiction or failure to accalde process (see Secretariat Note
125 (Add.1)). It was suggested that this was dbkar subject to the operation of
Article 35 of the Model Law, in relation to recogon and enforcement of

arbitral awards.

It was suggested that Article 32, paragraph (5ukhbe amended to enable an
award to be made public “where a party is undegallduty to disclose an award
or its tenor” (Secretariat Note 26 (Add.1)). Hswalso suggested that this
paragraph should be amended to allow publicatidesgrparties agree otherwise;
but issues were also raised in relation to contidéty generally. The comment
was also made that an amendment of this naturenoitaye required because

disclosure may, in any event, be required undetewvant substantive law.
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In relation to the provisions of Article 32, paragh (7) it was suggested that
amendments should be made to avoid the arbittairtal being placed in the
position of being burdened with compliance with amyard registration
requirements in the country where the award is niaele Secretariat Note 27
(Add.1)). The comment was made that even if this were amended there may
be substantive law provisions which impose thisgaibion which cannot be

excluded by the rules.

It was also suggested by the Secretariat that derstion might be given to
whether a provision should be included requirirsgaa essential duty of
arbitrators and parties, that they “act in theispirthe UNCITRAL Rules even in
circumstances where no specific provision covegssttuation in question” (see
Secretariat Note 129 (Add.1)). In relation to thuggestion comments were made
that it may be difficult for the arbitral tribunat parties, to discern the “spirit”
from the UNCITRAL Rules in particular cases. Tloentnent was also made that
one of the great values of the UNCITRAL Rules msttihey are a self-contained
set of rules and presently provide the best wagoatracting out of any non-
mandatory procedural law and that this proposal atlayv the arbitral tribunal to
ensure that there are no “gaps”, in particulangnstances, by filling them under

a provision of this nature.
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Article 33 — Applicable law, amiable compositeur

It was suggested that the reference to the ajgptidaw be replaced with “rules
of law” with a view to substituting the conflict &dws rules with the rules of law
with which the dispute has the closest connectionl Gee Secretariat Note, 130

(Add.1)).

Article 34 — Settlement or other grounds for termnation

Article 35 — Interpretation of the award

Article 36 — Correction of the award

Article 37 — Additional award

Articles 38-40 — Costs

The Secretariat suggested that the Working Groghiwish to consider whether
the elements within the definition of the term “t=jsare set out in Article 38
paragraph (a) was exhaustive (see Secretariatf85t€Add.1)). The issue of
fees was discussed generally and views were exga@ssupport of the position
that a greater degree of transparency in the f@ggfiprocess was desirable;
noting that this may be more easily achieved inctir@ext of institutional

arbitrations than in ad hoc arbitrations. The tjoasof reasonableness of “costs”
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and arbitrator’s fees generally is discussed irPthelsson and Petrochilos Report

in the context of Articles 38 to 40 (pp148-155 1234282).

Article 41 — Deposits of costs

Miscellaneous provisions
41.  The desirability of provisions limiting the lialiji of arbitrators was also

discussed (see the issues raised in the Secraétatat39 and 140 (Add.1)).

Conclusion

42. ltis hoped that this brief summary of the discossiof the Working Group at its
last session will assist APRAG Member Organisatidinst, as a convenient
source of additional information in relation to tie¥ision of the UNCITRAL
Arbitration Rules; and, secondly, to assist inftivenulation of views, comments

and recommendations for further sessions of the IREL Working Group.

Please do not hesitate to contact me if you hayeamments or queries

(ccroft@bigpond.com).

Dr Clyde Croft SC

APRAG Representative/Observer

17 October 2006



