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Background

1. The United Nations Commission on International Eradw (UNCITRAL) at
its thirty-second session welcomed the opportuisitfiscuss the desirability
and feasibility of developing the law of internat#d arbitration. The proposed
developments included assessing and reviewing MEIURAL Model Law
on International Commercial Arbitration (“the UNGYAL Model Law”) and

the UNCITRAL Arbitration Rules (or “the Rules”).

2. The Commission at its thirty-ninth session (New K, dr9 June-7 July 2006),

discussed the future work of the Working Group.

3. In particular, the Report of the Commission ndtes:

183. The Commission took note of suggestions @f th
Working Group made at its forty-fourth session (New
York, 23-27 January 2006) that priority considerati
be given to, inter alia, possible revision of the
UNCITRAL Arbitration Rules; arbitrability of intra-
corporate disputes (and possibly other issuesngléad
arbitrability, for example, arbitrability in theefids of
intellectual property rights, investment disputes,

1d., Sixty-first Session, Supplement NqA/B1/17), 1183-1187, pp 32-33.



184.

185.

186.

insolvency or unfair competition); and online dispu
resolution (see A/CN.9/592, paras. 89-95).

It was agreed that the topic of revisingUiNCITRAL
Arbitration Rules should be given priority. The
Commission noted that, as one of the early instnime
developed by UNCITRAL in the field of arbitratiotne
UNCITRAL Arbitration Rules were recognized as a
very successful text, adopted by many arbitration
centres and used in many different instances, asch
for example, in investor-State disputes. In recogmiof
the success and status of the UNCITRAL Arbitration
Rules, the Commission was generally of the view tha
any revision of the UNCITRAL Arbitration Rules
should not alter the structure of the text, itgispr its
drafting style, and should respect the flexibitifythe
text rather than make it more complex. It was satgge
that the Working Group should undertake to define
carefully the list of topics that might need to be
addressed in a revised version of the UNCITRAL
Arbitration Rules. It was observed that the listtadaned
in document A/CN.9/610/Add.1 provided a useful
starting point in that respect.

The topic of arbitrability was said to beimaportant
question, which should also be given priority. &sv
said that it would be for the Working Group to cides
whether arbitrable matters could be defined inreege
manner, possibly with an illustrative list of such
matters, or whether the legislative provision to be
prepared in respect of arbitrability should idgnttie
topics that were not arbitrable. It was suggedted &
study might be undertaken of the question of
arbitrability and other forms of alternative disput
resolution in the context of immovable propertyfain
competition and insolvency. It was cautioned, hasvev
that the topic of arbitrability was a matter ragsin
questions of public policy, which was notoriously
difficult to define in a uniform manner, and that
providing a pre-defined list of arbitrable mattecaild
unnecessarily restrict a State’s ability to meetase
public policy concerns that were likely to evolweo
time.

Other topics mentioned for possible inclusiothe
future work of the Working Group included issues
raised by online dispute resolution. It was sugepbst
that the UNCITRAL Arbitration Rules, when read in
conjunction with other instruments, such as the
UNCITRAL Model Law on Electronic Commerce and



the Convention on Electronic Contracts, already
accommodated a number of issues arising in thaenli
context. Another topic mentioned was the issue of
arbitration in the field of insolvency. Yet another
suggestion was to address the impact of anti-suit
injunctions on international arbitration. A further
suggestion was to consider clarifying the notiosesdu

in article I, paragraph 1, of the New York Conventi

of “arbitral awards made in the territory of a Stather
than the State where the recognition and enforceofen
such awards are sought” or “arbitral awards not
considered as domestic awards in the State wheie th
recognition and enforcement are sought”, which were
said to have raised uncertainty in some State solhe
Commission also heard with interest a statementemad
on behalf of the International Cotton Advisory
Committee suggesting that work could be undertaken
by the Commission to promote contract discipline,
effectiveness of arbitration agreements and enfoecs
of awards in that industry.

187. After discussion, the Commission was genedilthe
view that several matters could be dealt with ley th
Working Group in parallel. The Commission agreed
that the Working Group should undertake work on the
question of a revision of the UNCITRAL Arbitration
Rules. It was also agreed that the issue of alitsa
was a topic that the Working Group should also
consider. As to the issue of online dispute regmhuit
was agreed that the Working Group should place the
topic on its agenda but, at least in an initialggha
should consider the implications of electronic
communications in the context of the revision @& th
UNCITRAL Arbitration Rules.

On the basis of this mandate from the CommissienAorking Group
commenced its work revising the UNCITRAL Arbitrati®ules during its
forty-fifth session in Vienna, in September 20@&llowing the session in
Vienna, the Working Group convened, in its fortytlj forty-seventh and
forty-eighth and forty-ninth sessions, in New Y@Rebruary 2007), Vienna

(September 2007), New York (February 2008) and Wée{September 2008),

respectively. The Working Group has been assistdtese sessions by five
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sets of extensive notes prepared by the UNCITRAdr&ariaf® all of which
are entitledSettlement of commercial disputes: Revision otiREITRAL
Arbitration Rules (Note by the Secretariaflhe Secretariat Note (WP.151)
contains an annotated draft of the UNCITRAL Arhtiva Rules (based on the
deliberations of the Working Group at its fortytkixo forty-eighth sessions
and on comments received by the Secretariat aidb@sion of conferences
and meetings organised to discuss the revisioheoRules (see Secretariat

Note WP.151 {3, p 2)).

The Working Group was assisted at its most recesgign in Vienna by two
additional sets of extensive notes prepared byMEITRAL Secretariat,

both of which are entitle8ettlement of commercial disputes: Revision of the
UNCITRAL Arbitration Rules (Note by Secretarial)he first of these
additional papers (WP.151) provided notes with eesfo Articles 1 to 17 of
the UNCITRAL Arbitration Rules. As the deliberat®of the Working Group
in Vienna did not proceed beyond Article 17 onlg thist of these additional
papers is referred to in this Report and is, forvemience, referred to as the
Secretariat Note. The Working Group was assistéldeatorty-ninth session in
Vienna, as in previous sessions, by a Report peeday Mr Jan Paulsson and
Dr Georgios Petrochilos, which is entitlBevision of the UNCITRAL

Arbitration Rules. This Report is, for convenience, referred tohas t

2 A/CN.9/WG.II/WP.145 (6 Dec 2006) and A/CN.9/WGWP.145/Add.1 (6 Dec 2006),
A/CN.9/WG.II/WP.147 (3 Aug 2007), A/CN.9/WG.II/'WR47/Add.1 (3 Aug 2007) and
A/CN.9/WG.II/WP.149 (30 Nov 2007), availablevatvw.uncitral.org

¥ A/ICN.9/WG.II/WP.151 (6 Aug 2008) and A/CN.9/WGWP.151/Add.1 (6 Aug 2008)

“ which is not an official UNCITRAL Document, butggars on the UNCITRAL website in the
material in relation to Working Group Il (Arbitrath) Forty-fifth session, Vienna, 11-15 September
2006(see www.uncitral.org).



Paulsson and Petrochilos Report. There are extensierences to this Report

in the Notes prepared by UNCITRAL Secretariat, mefe to above.

Revision of the UNCITRAL Arbitration Rules
6. The approach adopted by the Working Group to thesien of the

UNCITRAL Arbitration Rules was to reconvene in N&rk in February
2007, Vienna in September 2007, New York in Fely@®08 and Vienna in
September 2008 in order to continue discussiorlation to areas of the
UNCITRAL Arbitration Rules where revision might dsly be made. “It
was considered that the focus of the revision shbalon updating the Rules
to meet changes that had taken place over théhiastyears.® It was noted
that the UNCITRAL Arbitration Rules were intendedapply to a broad range
of circumstances and that at least four main tghesbitration could be
identified where the Rules were used in practieenely: “...disputes between
private commercial parties where no arbitral in$ittin was involved (a type
sometimes referred to as “ad hoc” arbitration)ester-State disputes, State to
State disputes and commercial disputes administsredbitral institutions®
It was also noted, in discussions in the forty-#igéession in New York that
the UNCITRAL Model Law on International Commercial Aration (“the
Model Law”) treats the expression “commercial” vérgadly indeed. The
footnote to Article 1, paragraph (1) of the ModelLindicates this very
clearly, in the following terms:

The term “commercial” should be given a wide intetption so as to

cover matters arising from all relationships obanenercial nature,

whether contractual or not. Relationships of aw@rcial nature
include, but are not limited to, the following teattions: any trade

® A/CN.9/614, 116, p 5.
® A/ICN.9/614 117, p 5.



transaction for the supply or exchange of goodseovices;
distribution agreement; commercial representatioagency;
factoring; leasing; construction of works; consudti engineering;
licensing; investment; financing; banking; insur@nexploitation
agreement or concession; joint venture and othrerd@f industrial or
business cooperation; carriage of goods or passebgair, sea, rail
or road.

7. More specifically, in relation to methodology, tReport of the Working

Group on Arbitration and Conciliation on the workits forty-fifth session

(Vienna, 11-15 September 2006) A/CN.9/614 notedpthsition as follows:

18.

19.

20.

Broad support was expressed for a generic appritat sought
to identify common denominators that applied tayges of
arbitration irrespective of the subject matterhaf tdispute, in
preference to dealing with specific situations. Werking
Group took note that the Rules had been easilytaddp be
used in a wide variety of circumstances coveribgoad range
of disputes and that this quality should be rethiffdne
Working Group further noted that the Rules coulghajn the
future to other situations or types of disputes kizal not yet
been identified. The view was expressed that, gunaetice in
various areas, including in investor-State disjsafitiement,
was still developing, it would be undesirable teks® design
specific provisions at this stage. It was alsoestdhat inclusion
of specific provisions could undermine the existilexibility
and simplicity of the Rules and therefore make tlesa
attractive. Others were of the view that, eithavauld be
desirable to identify provisions which might neediféerent set
of rules for specific purposes or that, at a mimmthat option
should not be disregarded.

After discussion, the Working Group agreed thatstructure
and spirit of the UNCITRAL Arbitration Rules shoube
maintained. Given that some of the discussion would
potentially develop useful conclusions relatingpecific
situations, such as investor-State disputes atutisnal
arbitration, it was agreed that any such conclissgirould be
reflected in theéravaux préparatoiresvhether nor not those
conclusions were ultimately reflected in the Rue& any
material that might accompany the Rules.

With respect to the working method to be foko at the
current session, it was suggested that the WorGimoyip
should identify areas where a revision of the UNRAL

"1d., 118 to 120, pp 5 and 6.



Arbitration Rules might be useful, possibly givimglications
as to the substance or principles to be adopteslation to the
proposed revisions, in order to allow the Secratdo prepare
for subsequent sessions the first tentative dfafterevised
UNCITRAL Arbitration Rules. The Working Group agten
the basis of documents A/CN.9/WG.11/WP.143 and Add.
define the list of topics that might need to beradded in a
revised version of the UNCITRAL Arbitration Rulesdato
hear suggestions to the Secretariat for draftirfp savisions
but not to reach any conclusion at the currentcess

As indicated above, further, more detailed infoiprain relation to the

provisions of the UNCITRAL Arbitration Rules andiges arising with

respect to their revision are contained in the UNRAL Secretariat Note

A/CN.9/WG.II/WP.145 (6 Dec 2006) 6.

Having already settled the methodology for the wafrkevision of the
UNCITRAL Arbitration Rules, the Working Group turth¢o consider the
rules themselves. As was noted previously in tRRAG Report on the forty-
sixth session in New York in January 2007 befoeediscussion of the
provisions of the rules in detail, the Working Goaagreed, at that New York
session, that harmonisation in the drafting ofrthesed UNCITRAL
Arbitration Rules with the UNCITRAL Model Law wa®than essential
requirement, though in some instances the Workiray@ might regard it as
appropriate (see Secretariat Note A/CN.9/WG.II/\MB. (6 Dec 2006) 6).
The Working Group also agreed at the beginnindgnefMew York session, in
January 2007, to replace phrases such as “botle@areither party”, “one of
the parties” with the word “parties” to promote tgaplicability of the rules to
multi-party arbitrations (see Secretariat Note A/@MW/G.II/WP.145 (6 Dec

2006) 7).



10.

11.

12.

The following is a brief summary of some of the omant issues identified
with respect to Articles 1 to 17 of the Rules whvebre considered by way of
a “second reading” at the forty-ninth session ef\itiorking Group in Vienna
in September 2008. Articles 1 to 4 of the Rulesanmnsidered in the latter
part of the forty-eighth session of the Working Gyan New York in
February 2008 but these articles were also coresiideirther in some of the
New York discussions revisited at the forty-ninéssion in Vienna (see the

APRAG Report on the forty-eighth session, 41 tp 54

Section | — Introductory Rules

The Working Group continued the “second readingthef Rules with

reference to Secretariat Note WP.151.

Article 1- Scope of Application
The proposed revised Article 1 is set out in Seci&t Note WP151 (1) as
follows:

Article 1

1. Where parties have agreed that disputes betweanithe
respect of a defined legal relationship, whethetraatual or
not, shall be referred to arbitration under the UNRAL
Arbitration Rules, then such disputes shall bdegbth
accordance with these Rules subject to such matiific as the
parties may agree.

1 bis. Unless the parties have agreed to applyhanetrsion of
the Rules, the parties to an arbitration agreemamt/uded
after [date of adoption by UNCITRAL of the reviseersion of
the Rules] shall be presumed to have referrededrilies in
effect on the date of commencement of the arbamatiThat
presumption does not apply where the arbitratioeement
has been concluded by accepting after [date oftadopy



UNCITRAL of the revised version of the Rules] afieofmade
before that date.

2. These Rules shall govern the arbitration exceptvthere any
of these Rules is in conflict with a provision bétlaw
applicable to the arbitration from which the past@annot
derogate, that provision shall prevail.

13.  The position reached at the forty-eighth sessiam®\Working Group in New
York (Secretariat Note WP.151 12), was as follows:

2. The provisions of paragraph (1 bis) were not&ioed in the
1976 version of the Rules. That paragraph see#tetermine
which version of the Rules applies to arbitratiofise proposed
draft is based on discussions of the Working Gratigs forty-
eighth session (A/CN.9/646, paras. 72-77). It costa
presumption aimed at providing guidance to theteatuirs in
case the parties have not expressly indicated wiacsion of
the Rules would apply. The presumption that pattigve
referred to the Rules in effect at the date of cemoement of
the arbitration applies only to arbitration agreatseconcluded
after the adoption of the revised version of théeRuThat
presumption does not apply where arbitration agesgsnare
formed by one or more parties accepting an opesr tdf
arbitrate made by other party or parties beforedtte of
adoption of the revised version of the Rules (A/@BX46,
paras. 75 and 76).

See also the APRAG Report on the forty-eighth sesai 142 to 48.

14. In relation to paragraph (1 bis) consensus waavour of revising the
opening provisions to read “unless the parties fz@veed to apply a particular
version of the Rules...”. The change was to reptheavord “another” with
the words “a particular” with reference to a vensaf the Rule$. The
comment was also made that difficulties may arssa eesult of the lapse of

time involved in the process of offer and accepgaaned the conclusion of a

8 Draft Report of the Working Group on Arbitrationd@onciliation on the work of its Forty-ninth
Session (15 September 2006) (A/CN.9/WG.II/XLIX/CREd.1) .13, p 2.



15.

16.

10

contract containing an arbitration agreement whitclvas thought, 1 bis with

the agreed change, would resolve satisfactorily.

Model Arbitration Clause
The discussion in relation to the Model Arbitratidtause was on the basis of
the draft which was adopted in substance by thekiNgiGroup at its forty-
eighth session in New York, which was set out & $ecretariat Note WP.151
(14) as follows:
* MODEL ARBITRATION CLAUSE FOR CONTRACTS
Any dispute, controversy or claim arising out ofrelating to this
contract, or the breach, termination or invalidhgreof, shall be
sRel:JtltéeSd by arbitration in accordance with the UNRAL Arbitration

Note — Parties may wish to consider adding

(@) The appointing authority shall be ... (name estitation or
person);

(b) The number of arbitrators shall be ... (one oedf;
(c) The place of arbitration shall be ... (town @oedntry);

(d) The language to be used in the arbitral praogsdshall be ...

The issue which arose for discussion was whettgewtrds “might wish to”
which appear in the chapeau of the note to the travtiération clause should
remain as is or whether, in order to indicate ®phrties the importance of
agreeing on the matters listed, the phrase migh¢flaced with the word

“should” (see Secretary Note WP.151 15).

Comments were made in support of strengtheninghinese “may wish to

consider” with a word such as “should” as suggestdte Secretariat Note.
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There was also discussion of the positioning ofasterisk which currently
appears in Article 1.1 after the introductory wotddether the parties to a
contract have agreed in writing *...”. There was s@uggestion that the
asterisk might be inserted at the end of Article fhe comment was made
that this was undesirable as it would tend to ssigtjat the modifications
which the parties may agree in writing (to whicference is made in the
concluding part of Article 1.1) were to be limitexithe elements contained in
the Model Arbitration Clause, which is not the ca%gews were also
expressed in support of maintaining the existingapbology in the note to the
Model Arbitration Clause on the basis that moghefmatters dealt with in
the Model Clause are, in any event, resolved bytbeisions of the Rules
themselves so there is no need to deal with thegtera in the Arbitration

Clause.

As an alternative to “may wish to consider” it veagygested that the
expression “parties are encouraged” might be addedhat this would
emphasise the advisory nature of the Note. Itsuggested that the use of the
word “should” may create a problem in some circiamsés and provide a
basis for challenges or delays to the arbitrati@tgss on the basis that there
had been a failure to comply with mandatory pransiof the rules. Hence,
the expression “parties are encouraged...” was stegj@s a compromise
between the two approaches, but one which wouldlatiese potential
difficulties. In any event the consensus was émiacing “may wish to

consider” by the word “should”.
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Article 2 — Notice, calculation of periods of time
17.  The proposed provisions of Article 2 are set ouatretariat Note WP.151
(16). It had been proposed at the forty-eightisisesn New York (2008) that
paragraph (1) be revised in a relatively minor eesand that a new paragraph
(1 bis) be added. As a result of deliberationthefWorking Group in New
York (see APRAG Report 150 to 154) the Secretanatided for
consideration revised paragraphs (1) and (1 bssipléows:
Draft Article 2
Notice, calculation of periods of time
Article 2
1. For the purposes of these Rules, any noticydimg a
notification, communication or proposal, is deerned
have been received if it is physically deliveredhe
addressee or if it is delivered at its habituaidesce,
place of business or designated address, or, & 0bn
these can be found after making reasonable inquiry,
then at the addressee’s last-known residence oe pia
business. Notice shall be deemed to have beeiveece
on the day it is so delivered.
[1 bis. Any notice, including a notification,
communication or proposal shall be delivered by
registered post, delivery against receipt, colg@vice
or transmitted by telex, telefax or other means of
telecommunication, including electronic

communication, that provide a record of its
transmission.]

18. It appears that the revised draft of paragraphardl)(1 bis) was intended to
deal with the problems of non-delivery (paragrapf) &énd then, specifically,

make provision for “delivery” by electronic meams(agraph (1 bis)),



19.

20.

13

following the discussions in New York These revised paragraphs were

discussed at very considerable lengths by the \Wgr&roup.

The first general issue raised was whether draéigraph (1 bis) was
necessary. In an initial comment, concern wa®dibkat the addition of
paragraph (1 bis) may have the effect of constgipossible modes of
service to those specified in that paragraph. Noogcomments were made
and warning sounded in relation to the risk of g&gko be very specific in the
Rules in relation to modes of electronic commurdcet in these service
provisions having regard to the extremely rapié Etdevelopment of
technology in this area in recent years. It wagyested that paragraph (1 bis)
may be confusing but that electronic communicatemesnot dealt with
satisfactorily in the existing rules and that thisra need to give some signal
that the new rules are intended to accommodatei@tyaf forms of service
by electronic transmission which provide a recdrthat transmission.
Consequently it was suggested that a user of thesRoay not be put on
notice that the Rules accommodate service by eleictcommunications if
paragraph (1) only, not also paragraph (1 bis), wd® included in the new

rules.

Some conflict was identified between draft parafrély and paragraph (1
bis). The problem, and conflict, was said to asise result of the reference to
“physically delivered” in paragraph (1) which midtg thought to be

inconsistent with the concept of electronic comraation in paragraph (1

9 AICN.9/646, 183.
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bis). It was suggested that the conflict mighblsercome by clarifying that
paragraph (1) and paragraph (1 bis) are intendaddommodate both
physical delivery and electronic communicationswas said that this
clarification might be effected in either paragragturther comment was
made that although the Working Group had intentiecetto be a link
between the concept of “designated address” ingpaph (1) to Article 9 of
the United Nations Conventions on the Use of Electr@oenmunications in
International Contract2005, this may not be immediately apparent to those
outside the Working Group. It was suggested thatifficulty might be
overcome by adding the phrase such as “design&etianic address” in
paragraph (1). It was also said that paragraftisjlis not satisfactory
because it does not state when the electronic comaation is deemed to
have been received and, further, as a general camthat it is not helpful to
concentrate in this paragraph on means of commumiceather than
provisions with respect to deemed delivery. Disausthen turned to
resolving the apparent conflict between these papdng on the basis that
paragraph (1 bis) is directed to the means of conmeation, hence reference
to “physically delivered” as presently appearingparagraph (1) would need
to be part of paragraph (1 bis) to avoid overlavben these provisions.
There were, however, views expressed to the dffietthe reference to
“physical delivery” in paragraph (1) is not a limiy concept and that the
conflict might be resolved by expanding the fiesttence of paragraph (1) to
indicate that notice might be given by an electa@ammunication that
provides a record of delivery. A number of comnsemére made to the effect

that the important aspect of any provision in iefato service by electronic
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means is that, whatever the process used, it sippaldde proof of

transmission.

Discussion then turned to the possibility of expagdhe provisions of
paragraph (1) to accommodate electronic commupicgir, as it was
suggested, communications which might be morefaatixily and more
broadly referred to as “telecommunications”. liy awent, in the suggestions
for expanding the wording of paragraph (1) the paias emphasised that the
provisions should use in broad terms as possitdedommodate
technological development. Discussion then turoettie issue of the “record
of transmission” which was generally thought taréguired in the event that
there was no actual delivery. In this respectaswuggested that the drafting
of these paragraphs should not venture into tHedlify of technical
definitions, which would require expert input.wias also suggested that
paragraph (1) is a deeming provision and not aigi@v directed to the mode
of communication. Consequently, it was suggestatigaragraph (1 bis)
should precede paragraph (1) and that paragrabpis)tould be a very
general provision along the lines of “any notice..yrba delivered by any
means that provides a record of transmissionivak observed that similar
wording had been included in international arbitratules of arbitral
institutions and some UNCITRAL instruments, witheausing any apparent
practical difficulties. Paragraph (1) then becomepecial rule to deal with
situations where there is doubt as to delivery &mdthe purposes of such a
provision there will be no difficulty in imputingnio “designated address” and

electronic address or the like.
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The consensus at this stage of the discussionshabi was desirable to open
up paragraph (1) to electronic communications aatlthe discussions were
focused on the best way to do this. It appearettiiesrend was in favour of a
separate provision along the lines of paragraghiq)l but drafted in such a
way to avoid the present overlap between the paphgr Consideration
would be given to the suggestion that paragrag#igjlshould precede
paragraph (1) and emphasise that it is concernklgdaoth provision of a
record of delivery. Itis also suggested thatvtioed “shall” in paragraph (1
bis) should be replaced by “may”. It was agreed farther attention needed

to be given to the issue of “physical delivery’aggpearing in paragraph (1).

Discussion also ensued in relation to the useeg#tpression “designated
address” in paragraph (1). It was noted that ¥peession was not a defined
term and questions were raised as to whether gdsandesirable term. Issues
were also raised in relation to the possible appibn of different rules for
service on a “designated address” and service“noradesignated address”.
Questions were raised as to whether this was aatédssidistinction and
whether, in any event, the word “designated” ise@aicand unambiguous term
for use in this context. The comment was madeahatddress might be
“designated” by the terms of the relevant contaactlternatively, it may
identified as such, subsequently, by the partiesany event, the consensus
appeared to be that this position and processeotifging a “designated

address” should be made clear.
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As the discussion continued a consensus developedgition to the approach

to paragraphs (1) and (1 bis). In terms of prilesghe consensus was:

(1)

()

®3)

The means of transmission should be addressedKke inelear that
electronic transmission is permissible. The consem&s that a
separate provision is clearer as long as there @arlapping
between the paragraphs, as is the position now.

There is a problem with addresses where a partgdzaesal email
addresses. Simply providing for an electronic eddlis,
consequently, too vague. In relation to draftingvpsions with
respect to electronic address one of the problemsis that
terminology is not firmly established — for exampigesignated
address” is an expression sometimes used in thextasf electronic
transmission, but other terminology is often magaayal.

The provision in paragraph (1) as to timing, nantket “Notice shall
be deemed to have been received on the day itdslsered” was

not regarded as being controversial.

Moving on from issues of principle it appeared tihetre was a degree of

consensus on draft wording for these paragrapbhddeess the problems

highlighted, at least in general terms.

(4)

In relation to the mode of transmission wording waggested such
as “Notice...may be delivered by any means that ples/a record of
its transmission...” whilst there was consensus dkdalesirability

of a clear and direct provision of this nature.e Tomment was also



25.

18

made that the use of the expression “a recorcaobmnission” would
indicate to users and potential users of the Rikgsthe Working
Group thought of and considered “electronic commatdns” and
that, by implication, the new rules made provisiothis respect.

(5) In relation to the reference to addresses in papg(l) it was
accepted that there are two situations dealt wito be dealt with,
namely physical delivery, that is delivery to theural person and
physical delivery in another sense, such as by poshsequently, it
was suggested that the following form of words gaysome way to
reducing this confusion:

“A notice if it is not delivered to the addressagerson may
be delivered to its habitual residence...or any ofluglress it
has identified for this purpose, or, if none ofghean be found
after making reasonable enquiry...”

Further, there was consensus that terminology retediee kept general and

that any adopting of the terminology with respecg¢lectronic

communications contained in the UNCITRAL Model LamtheUnited

Nations Conventioonn the Use of Electronic Communicationgriternational

Contracts2005 may cause problems for states which havadugited the

Model Law or this Convention and, more generalyytexchnology develops

and, with it, new concepts and terminology.

Discussion continued in relation to paragraphsa(b (1 bis) of draft new
Article 2 following on from this position. It wagenerally agreed that this
statement of principles and suggestions in relatiadrafting changes

represented the then current consensus. In partithiere was consensus that



26.

19

the new rules should permit any form of service;gital delivery or
electronic, as long as whatever means is useddas\a record of delivery. In
relation to the question of addresses, it was stgdehat the rules might
provide for service, simply, at the “last known eek$”. Nevertheless, the
consensus appeared to be that this would not pFautficient precision for
rules which had the effect of deeming proper serexen in the absence of

actual delivery, whether by physical or electramieans.

Further discussion took place in which commentsweade in relation to the
importance of an address for service being spekcifiesome means for the
purpose of electronic transmission. As noted apogmments had been
made previously in relation to the potential difilities that might arise when a
party has more than one email address. Thesesfudtbcussions concluded
with consensus supporting the principle that thesrshould recognise
electronic communications for the purpose of seratdocuments. It was
noted that there was some suggestions that thid beuachieved by drafting
revisions in paragraph (1) without the necessityafeeparate paragraph (1
bis). Nevertheless, the consensus appeared tosagpport of retaining two
paragraphs, with one being a separate provisidm iegpect to the place of
delivery, whether by physical or electronic mea@ansequently, the
modified question became whether it was necessagyalify the provisions
with respect to the transmission of documents wigiovision requiring a
record of transmission or whether the provisioreush be expanded more
broadly to provide for any means of service, inaglgdelectronic transmission.

It was noted that the drafting in this respect migkolve modification to the
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words of the present draft to paragraph (1 bis)clwivould become the initial
paragraph, providing for service “by any meansuduirig electronic means”.
The question then raised was whether this modiéinahade the position
sufficiently clear or whether there was a neecktain a requirement for the
process of service, whether physically or by etettr means, that it produce a
record of delivery or transmission. The consergpeared to be that the
means of service chosen must produce a recordrmdnrission — and no
practical problems were identified as likely tosaras a result of a requirement
for a record of transmission. It was agreed thatgrovisions of draft Article
(1) and (1 bis) would be redrafted for further ddegation at the fiftieth
session in New York in 2009 applying the princifilat a record of

transmission requirement is to be included.

Article 3 — Notice of Arbitration and response to he Notice of Arbitration
The Secretariat Note WP.151 (12 and 13) sumnsatigeposition reached
by the Working Group in New York in 2007, as follew

12. The Working Group agreed at its forty-sixth sessmfurther
discuss whether the decision by the claimant thatatice of
arbitration would constitute its statement of clahould be
postponed until the stage of proceedings refleictedticle 18
(A/CN.9/619, para. 57). If that option is retainpdragraph
4(c) could be deleted, and the following provisaauld be
added to article 18: “The claimant may elect tatiis notice
of arbitration in article 3, paragraph 3 as a stetet of claim”
(see document A/CN.9/WG.11/WP.151/Add.1, paraAl).
similar solution would then be proposed in relatiorthe
response to the notice of arbitration, where tispaadent
would be given the opportunity to decide whetherésponse
to the notice of arbitration should be treated atatement of
defence, under article 19. The following paragreolild be
added to article 19: “The respondent may eleateat tits
response to the notice of arbitration in articl@&agraph 5 as
a statement of defence” (see document
A/CN.9/WG.11/WP.151/ Add.1, para. 2).
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Paragraphs (5) and (6), which cover response tadtiee of
arbitration were not contained in the 1976 versibthe Rules
and the draft takes account of comments made iibiking
Group that more precise language should be us€ZNA/619,
paras. 58 and 60).

See also the APRAG Report on the forty-sixth ses%j@6 to 718.

As the deliberations of the Working Group focusadparagraphs (4), (5) and

(6) of Article 3, it is helpful to set these outthre draft form in which they

appear in the Secretariat Note WP.151 (see 113):

4.

The notice of arbitration may also include:

(@ A proposal for the appointment of an appointing
authority referred to in article 4 bis, paragraph 1

(a bis) A proposal for the appointment of a solateator
referred to in article 6, paragraph 1;

(b) Notification of the appointment of an arbitratoferged
to in article 7 or article 7 bis [;

(c) The statement of claim referred to in article 18.]

Within 30 days of the receipt of the notice of &didion, the
respondent shall communicate to the claimant sorespto the
notice of arbitration, which shall [, to the extguaissible,]
include:

(@)  Any plea that an arbitral tribunal constituted unithese
Rules lacks jurisdiction;

(b)  The name and contact details of each respondent;

(c) A response to the information set forth in the ceotf
arbitration, pursuant to article 3, paragraph 3@@), (e)
and (f);

(d) A proposal as to the number of arbitrators, languatd
place of arbitration, if the parties have not poexly
agreed thereon.

The response to the notice of arbitration may alslude:
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(@ A proposal for the appointment of an appointing
authority referred to in article 4 bis, paragrap) (

(b) A proposal for the appointment of a sole arbitrator
referred to in article 6, paragraph 1;

(c) Notification of the appointment of an arbitratoferged
to in article 7 or article 7 bis;

(d) A brief description of counterclaims or claims the
purpose of a set-off, if any, including where relely an
indication of the amounts involved, and the retief
remedy sought.

It was agreed that the consensus of the WorkingiGno relation to the
claimant’s option of treating its notice as itst8taent of Claim is correctly set
out in the Secretariat Note WP.151 (112), abowepalrticular, it was agreed
that paragraph 4(c) should be removed and it wasadreed that paragraphs
(5) and (6) represent redrafting as a result otoeking Group’s previous
discussions. In relation to paragraphs (5) angdti@ye was discussion in
relation to the possible removal of paragraph {H)écause the Respondent’s
last opportunity for raising jurisdictional objeatis is in its Statement of
Defence, hence the proposed paragraph (5)(a) vequddar to conflict with
Article 21(2) (Statement of Defence). There washier discussion of the

provisions of Article 3 in the course of discussairArticle 5 — with further

suggestion for amendment of Article 3 (see 1404 fielow).

In the course of ensuing discussion it was sugdekgg the rules might
distinguish between the time available for objettio jurisdiction and claims
and responses in relation to the substantive nsatlémwas also suggested that
it might be left to the parties to decide when tebguld raise a jurisdictional

issue, noting that paragraph (5)(a) was in parbaigion which was
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“educational” in nature. The result of the distossvas consensus to move
paragraph (5)(a) into paragraph (6), a paragraphicgermissive terms (cf
paragraph (5) and that the qualification to the dadory requirements of
paragraph (5), the words in square brackets “t@gtent possible” should be

removed entirely.

31. Inrelation to paragraph (7) of Article 3 it wagygested that the word
“impeded” in the sentence “the constitution of #ubitral tribunal shall not be
impeded by: (a) any controversy with respect tosthificiency of notice...; or
(b) failure by the respondent to communicate aaese to the notice...”

with the word “hindered”. It was agreed.

Article 4 — Representation and Assistance
32.  The proposed provisions of Article 4 are set ousatretariat Note WP.151
(115). For convenience, the draft article is sgt as follows:
Draft Article 4
Representation and assistance
Article 4

The parties may be represented or assisted byrnzecsmsen
by them. The names and addresses of such persstdenu
communicated to all parties. Such communicatiostrepecify
whether the appointment is being made for purpokes
representation or assistance. [Where a persoraisttas a
representative of a party, the arbitral tribun@klf or upon the
request of any party, may at any time require podafuthority
granted to the representative in such a form aarbieral
tribunal may determine].

33. The issue for consideration in relation to Artidlevas the last sentence as

indicated in the Secretariat Note WP.151 (15jobaws:
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15.  Article 4 includes the modifications agreedtis Working
Group at its forty-sixth session to replace thedsdiof their
choice” in the first sentence with the words “chobg them”
(A/CN.9/619, para. 63), and to delete the wordswiiting” in
the second sentence as the manner in which comatiaris
should be exchanged among the parties and theadtipiibunal
is already dealt with under article 2 (A/CN.9/6p8@ra. 68).
The Working Group might wish to consider whethey ldst
sentence on the communication of proof of authpvityich
constitutes an addition compared to the 1976 versidhe
Rules, is needed (A/CN.9/619, paras. 64-67).

See also APRAG Report forty-sixth session, New Y@07 (119 and 120).

In the course of discussions the comment was niedert some cases it is
quite usual for lawyers to prove their authoriurther, it was said that the
value of this rule is that the request would canseffence even in
jurisdictions where the request might otherwiseséen as an “offensive”
request. Other comments also supported the reteatithe words of the last
sentence, in [of the draft article as establislgogd practice]. The consensus
was that the last sentence of draft article 4 gshbelretained but that a
provision should be added which would require comication of this proof

of authority to the arbitral tribunal.

It was also suggested, as a matter of drafting thieafirst sentence of Article
4 should read: “Each party may be representedsistad by persons chosen

by it”. There appeared to be consensus in sugbadhnis change.

Proposed Article 4 bis — Designating and appointinguthorities
The proposed new Article 4 bis was consideredafdhty-sixth session in

New York in 2007 (see APRAG Report 121 to 125). Bkeretariat Note
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WP.151 (116) contains the following comment ondbeelopment of this
draft new article:
16. Article 4 bis was not contained in the 1976siar of the
Rules. Its purpose is to clarify for the usershef Rules the
importance of the role of the appointing authonsticularly
in the context of non-administered arbitration. Tnaft seeks
to better clarify the role of the designating apgainting
authorities, as discussed by the Working Groupsdbity-sixth
session (A/CN. 9/619, paras. 69-78). The Workimgup
might wish to consider whether paragraph (1) shoudtide a
reference to the Secretary-General of the PCA asrwiitution
which could serve as appointing authority.
In the course of discussions, the point was maaletiie proposed new article
serves to group the provisions in the rules inti@feto the role of the
appointing authority. The proposed new articlecawns, specifically, what is
to occur if the parties failed to name an appomanthority, or subsequently
failed to agree on an appointing authority, or vettiie appointing authority
refuses to act. Broadly speaking, in these evbet®ermanent Court of
Arbitration (“the PCA”) may designate the appoigtiauthority. It was also
suggested that paragraph (2) of the draft new lertddbis may allow the
parties to request the PCA to designate an appgiatithority even in the
absence of a dispute. In the course of these shigms it was agreed that the
reference to the PCA should be a reference toenam&hent Court of
Arbitration “at the Hague”. There was some distusas to whether the
Secretary-General of the PCA should be highligisigetifically for the
purposes of this proposed new rule, but no consanas reached in this
respect, pending resolution of discussion on aestgun that instead of

providing in Article 4 bis for the PCA to act agttiesignator of an appointing

authority it would be better to have a “one stoppshrather than a “two stop
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shop” and provide for the PCA acting as appoingnthority. It was
suggested, further, that if the proposed new arti@s to provide for the PCA
acting as an appointing authority in circumstanghere it might otherwise
act under these proposals as a designating aythit its appointing
authority role should be subject to two exceptiolisvas suggested that the
first should be in the event of agreement of théigmto the contrary and the
second where it is the view of the PCA that it vébloé more appropriate for it
to act as a designating authority. There wasdikagreement in relation to
these proposals, particularly on the basis that tlagl been presented and
rejected during the forty-sixth session (New Y&@®07). It was suggested
that the present two step procedure whereby the &E\as a designating
authority operates quite satisfactorily. Furtliewas said that nothing in the
current process impedes the operation of the PO#ere was discussion as to
whether the debate on the role of the PCA was oded during the forty-
sixth session of the Working Group with a numbedelegations supporting
the view that it was not concluded and, in termthefsubstance of the
discussion, that parties should be able to utiheePCA as appointing
authority under the provisions of the new Rules Ppbsition reached in this
discussion was that the views of some states welgirg in relation to this
proposed new article but no consensus had yetrieaehed. It was agreed
that the PCA would be invited to explain how it wibexercise the role of an
appointing authority as proposed. It was said ithad consensus was
reached, the matter would be put before the Conomisss the rules can
function with or without the PCA as an appointingteority or as a fall back

appointing authority. In response, the PCA saad ihcould fulfil all
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expanded functions proposed in the Working Grogpudisions so far. It was
said that the PCA regularly acts as an appointirigaity and feels capable
and well qualified in that role. The PCA also ratied that member states
were aware of how the PCA operates and that a suynmh&CA experience
as an appointing authority and in related functisnget out in detail in the
report of the fortieth session of the CommissiofO8.9/634).

The discussion on proposed new Article 4 bis waslved on the basis that
further discussion would be deferred until the ctatipn of the “second
reading” of the present draft of the rules (as amd in Secretariat Note
WP.151 and WP.151/Add.1). At the stage of thatiertconsideration a fresh
draft of that proposal would be provided — with\gston made for the PCA
being a fall back position. A further questiomilsether draft Article 4 bis
paragraph (1) should make specific reference t&Gtwretary-General of the
Permanent Court of Arbitration. Draft Article 4sbparagraph (1) is in the
following terms:

1. Unless the appointing authority has already beesealj a
party may at any time propose the name or namesebr
more institutions or persons [including the Secke@eneral of
the Permanent Court of Arbitration (hereinaftetezhl'the
PCA"),] one of whom would serve as appointing autijo

Questions were also raised in relation to posgildélems with draft Article 4
bis paragraph (4), which is presently in the follogvterms:

4. In exercising its functions under these Rules,appointing
authority may require from any party the informatibdeems
necessary and, to the extent it considers posdilsieall give
the parties an opportunity to present their views.
communications between a party and the appointirigoaity

or the Secretary-General of the PCA shall alsorbeiged by
the sender to all other parties.
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Specifically, the problem highlighted related te thiords “to the extent it
considers possible”. It was suggested that it dailivays be possible for an
appointing authority to give parties an opportundyresent their views
which may provide a basis for challenges to thé&ration. It was suggested
that the first sentence should be deleted andceglaith: “The Appointing
Authority shall give the parties an opportunitypt@sent their views in any
manner it considers appropriate”. The consenssstha this proposed
change was desirable as it would maintain the obaofrthe appointing
authority in determining the nature and extentefdpportunity to be given to

parties to present their views.

Section Il — Composition of the Arbitral Tribunal

Article 5 — Number of Arbitrators
As was clear in discussions on this article atftinty-sixth session of the
Working Group in (New York, 2007) the Working Growgas divided on
whether the default rule on the number of arbitsgtevhich is presently three,
should be modified (see APRAG Report on the fortyhssession, 126 and
127). The now proposed provisions of Article 5sgeout in Secretariat Note
WP.151 (117). The new draft article, with two op8, is helpfully set out, as
follows:

Draft Article 5

Number of arbitrators

Article 5

1. Option I [If the parties have not previously agreed on the

number of arbitrators, and if within 30 days aftex receipt by
the respondent of the notice of arbitration theipahave not
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agreed that there shall be only one arbitratoeglarbitrators
shall be appointed.]

2. Option 2 [If the parties have not previously agreed on the
number of arbitrators, one arbitrator shall be aped, unless
either the claimant, in its notice of arbitratiam,the
respondent, within 30 days after receipt of theceobf
arbitration, requests that there be three, in whade three
arbitrators shall be appointed.]

The Secretariat Note also contains the followingagks on draft Article 5:

17.  Article 5 contains alternative proposals onrthmber of
arbitrators, reflecting discussions at the fortyttsisession of
the Working Group (A/CN.9/619, paras. 79-82).

It was suggested that Option 2, which providesafoarbitral tribunal of one
arbitrator as the default position, is preferaldeleere are many international
disputes which cannot be dealt with cost effecyivath an arbitral tribunal of
three arbitrators. The contrary position was ®tion 1, being the default
position in favour of an arbitral tribunal of thragbitrators, provides a greater
spread of experience and expertise and is morgyoaeantee of fairness and
impartiality as it allows both parties to appoimecarbitrator, with the two
party appointed arbitrators choosing the thirdteabor to act as the presiding
arbitrator of the arbitral tribunal (see Articlepgragraph 1). Additionally,
concern was expressed in relation to the 30 dag liimit provided in both
options, but particularly in Option 2 where theaidf position would, in the
absence of a request within 30 days, be an arlitbainal composed of one
arbitrator. The comment was also made that Ogigsponds to a problem
which has been noticed in relation to the operadiotme current rules. Option
2 deals with a situation where the respondent doesespond, which, it was

said, is important because many disputes are guoigdl, and often in those

disputes there is no response from the respondém.effect of the non-
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responsive respondent is to burden the complainantelatively small
dispute with a three arbitrator tribunal. It wésoasuggested that a means of
trying to deal with the situation where there iso@-responsive respondent,
which would otherwise leave the claimant with a#harbitrator tribunal for
small disputes, would be to provide an option fa& &ppointing authority to
appoint one arbitrator only to constitute the adbitribunal in these
circumstances. It was also said that there argr@ar of other circumstances
in which difficulties may be encountered with apgoient of members of the
tribunal and the number of members required totitoe the arbitral tribunal.
One circumstance, it was said, is where the panaes tried to agree and
failed to reach agreement on the number of menthatshould constitute the
arbitral tribunal and the other circumstances iemgtthe claimant has
proposed to an arbitrator member of the tribunal there has been no
response from the other side. In latter circuntstarnhe suggestion was
reaffirmed that the claimant should then be ableetpest the appointing
authority to, instead, exercise an option to say tine case only merits a sole
arbitrator and, consequently, the appointing aiyrshould appoint that sole
arbitrator instead of the claimant. The view wis® &xpressed that it did not
seem appropriate that the appointing authority khbave any role in this
respect in the event that the parties actuallyexbom a three arbitrator
tribunal, even if the appointing authority may thihis is not necessary given
the nature of the dispute. However, there wasauppr the view that a rule
enabling the appointing authority to determine,rufite request of the
claimant, that a case only warranted the appointmwiea sole arbitrator would

provide a useful corrective mechanism. The Sedattans asked to prepare a



41.

31

further draft reflecting this proposal for consialéon at the next session in

New York 2009.

The discussion in relation to Article 5 then turtedhe issue of the time limit,
under either option, within which either the pastiaust agree that there is to
be only one arbitrator (for the purposes of Opfidpr the respondent requests
that there be a tribunal of three arbitrators apictime default position of one
arbitrator (for the purposes of Option 2). Thedilimit of 30 days after
receipt of the Notice of Arbitration was thoughtdgme delegations to be too
short, particularly if one of the parties is a stahich is named as a
respondent in an investor-state arbitration. Contseere also made in
relation to the need to harmonise the time limits/wled for in Article 5 with
the notice of arbitration and response provisianganed in Article 3. The
comment was made that under the current rulesrtigelimit under Article 5

is 15 days and it was suggested that the Optiaof2osal would complicate
procedures for agreement and result in, for exantipéeparties spending the
best part of 30 days discussing the possibilitgra# arbitrator then, finally,
the respondent, just prior to the expiration of 3bedays, opting for a three
arbitrator tribunal. In other words, it was suggesthat this proposal would
promote delay. As a result of this discussiondlappeared to be majority
support for the option 2 version of Article 5, It point was made that
without a consensus for change the position addptetie Working Group is
that the existing rules should prevail. Neverthglét appeared that, on this

basis, Option 2 appeared to be the preferred salbitit the discussion then
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turned to whether the time allowed for a partydise the requirement of a

three arbitrator tribunal should be 15 or 30 days.

In relation to the proposed time limits the poirsamade that it was difficult
for the claimant to know whether a single membeahoge member arbitral
tribunal would be appropriate until there is a mse from the respondent
indicating the nature and extent of any defenceoanterclaim; hence the case
that the claimant must meet. It may be, it wad,ghiat once all “pleadings”
come in the claimant might find a huge counterclamsomplex defence
which may lead it to think that it should opt fotheee arbitrator tribunal, but
by then it will be too late for it to make an efleat Hence the point was made
again that there needs to be a relationship betteeoperation of Article 5
and Article 3, as the latter deals with the procggbe giving of the notice of
arbitration and the response. In particular, @omsistency was pointed out
between the options proposed for Article 5 andddetB paragraph (5)(d) as
proposed, which requires a response from the relgurwithin 30 days of the
receipt of the notice which includes a proposabate number of arbitrators,
if the parties have not previously agreed the numhevas suggested that a
way of dealing with this inconsistency may be taise the time limits in the
Article 5 options by way of keeping the presenday time limit but

providing that this runs for 15 days after receipthe response from the

respondent under Article 3 paragraph (5).

Discussion continued in relation to the time limitsder the proposed Article

5 options, and there was general support for tbpgwal to maintain the 15
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day time period but as a period which would comneeginaun after receipt of
the response from the respondent. It was als@ddtat care needs to be
taken in the event that the respondent does nponelsat all, because then
there is a problem that the respondent’s respaiseionly “trigger” of the
further time period. As a result of further dissios it was suggested that a
means of resolving the conflict between Articlen8l gproposed Article 5
provisions was to delete paragraph (5)(d) fromad¥etB and then perhaps, the
Article 5 time limits could be changed to 60 dayswever, if after a response
in terms of Article 3(5)(d), the respondent respemhdiith a one arbitrator
proposal then the claimant would have 60 days utideArticle 5 time limit

to deal with the proposal, within the frameworkitod Article 3 time limits.

As an alternative, it was suggested that there moaye any need to add a
time limit with respect to any agreement being heaicunder Article 5 but,
rather, leave the process for finding agreementpogrunder the procedure
established by Article 3. There was some agreemaetation to this
proposal but the point was also made that it malydbeful to allow two time
limits to run in parallel under both Article 3 aAdticle 5 as this maintains the
prospect of the default position under Article Bnixag into play. In terms of
the Article 3 provisions it was suggested thatfaremce to Article 3
paragraph (g) should be added in paragraph (58agh a reference would
mean that the respondent’s response to the ndtesbidration should include
a response to the proposal made by the claimaptation to the number of
arbitrators. Consequentially, reference to the lmemof arbitrators should be
removed from paragraph (5)(d) of Article 3. Dissios continued and there

appeared to be general support for this approaghpamticularly, the removal
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of time limits from Article 5 so that all the Artec5 provisions do apply

whatever default rules are established with resjoeitte number of arbitrators

under the UNCITRAL Rules. It was agreed thateslirdraft of proposed

Article 5, prepared on the basis of the above disiom, would be considered

at the fiftieth session in New York in 2009.

Articles 6 to 8 — Appointment of arbitrators

Article 6

The proposed provisions of Article 6 are set ouétretariat Note WP.151

(118). For convenience, the draft is set out Hevis:

Draft Article 6

Article 6

1.

If the parties have agreed that a sole arbitrattw be
appointed, and if within 30 days after receiptlbbéher parties
of a proposal for the appointment of a sole artuitrghe parties
have not reached agreement on the choice of aasulkeator,
the sole arbitrator shall be appointed by the appw
authority.

The appointing authority shall, at the request pagy, appoint
the sole arbitrator as promptly as possible. Iningthe
appointment the appointing authority shall useftiiewing
list-procedure, unless the parties agree thatish@iocedure
should not be used or unless the appointing awyhori
determines in its discretion that the use of teiedrocedure is
not appropriate for the case:

(@)  Atthe request of a party the appointing authcsitgll
communicate to each of the parties an identictl lis
containing at least three names;

(b)  Within 15 days after the receipt of this list, egetnty
may return the list to the appointing authorityeaft
having deleted the name or names to which it object
and numbered the remaining names on the list in the
order of its preference;
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(c) After the expiration of the above period of time th
appointing authority shall appoint the sole arlbitra
from among the names approved on the lists retumed
it and in accordance with the order of preference
indicated by the parties;

(d) If for any reason the appointment cannot be made
according to this procedure, the appointing autiori
may exercise its discretion in appointing the sole
arbitrator.

The comments by the Secretariat in relation todhagt are as follows:

18.  Article 6 was adopted in substance by the Wigrksroup at its
forty-sixth session (A/CN.9/646, para. 84). Coresistwith the
recommendation of the Working Group to assessédurth
possible simplification that could be made follogitne
adoption of draft article 4 bis, article 6, pargdra (1) and (2)
of the 1976 version of the Rules have been mergdd a
paragraph (4) deleted as its content is coverattéfy article 4
bis, paragraph (6) (A/CN.9/619, para. 69).

As a result of discussion of the draft it was adrémt the following words
should be added after the words “sole arbitratat’sim the latter part of
paragraph (1) of proposed Article 6, “at the requés party”. It follows

from this language that the appointing authorityuldanot act on its own

volition but only upon a party request.

Article 7
The proposed provisions of Article 7 are set ousétretariat Note WP.151
(119). The proposed article is in the followinge:
Article 7
1. If three arbitrators are to be appointed, eachysrall appoint
one arbitrator. The two arbitrators thus appoirstieall choose

the third arbitrator who will act as the presidarpitrator of the
arbitral tribunal.
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2. If within 30 days after the receipt of a party'dification of the
appointment of an arbitrator the other party haswotified the
first party of the arbitrator it has appointed, fiist party may
request the appointing authority to appoint thesdarbitrator.

3. If within 30 days after the appointment of the setarbitrator
the two arbitrators have not agreed on the chditieeo
presiding arbitrator, the presiding arbitrator sbalappointed
by the appointing authority in the same way asl@ aitrator
would be appointed under article 6.

The comments by the Secretariat in relation todhagt are as follows:

19.  Article 7 was adopted in substance by the Workingup at its
forty-sixth session (A/CN.9.646, para. 85. Artigleparagraph
(2) (b) as contained in the 1976 version of theeRiilas been
deleted, for the same reason as mentioned undegnaah 18
above.

See also the APRAG Report of the forty-sixth ses$i@8 to 130.

Similar changes were suggested to Article 7 as weggested to Article 6.
There was, however, no agreement or consensuisiretpect as the point
was made that there was no need to make a simil@n@ment to paragraph
(3) of Article 7 as was made to paragraph (1) dfcde 6 because the

operation of paragraph (3) of Article 7 relies uploa operation of Article 6.

Article 7 bis
The proposed provisions of Article 7 bis are sdtiolbecretariat Note
WP.151 (120). As appears from the comment cordaiméhe Secretariat
Note, Article 7 bis was inserted to address mudtitparbitrations and to
clarify how arbitrators are to be appointed whéesé¢ are multiple parties.
The comment in Secretariat Note WP.151 is as falow

20.  Article 7 bis was not contained in the 1976 versibthe

Rules. The purpose of paragraph (1) is to adaress-party

arbitration, and the draft seeks to clarify howitaalbors are to
be appointed where there are multiple parties|asant or
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defendant, and the parties agreed to the appointoh¢inree
arbitrators. Paragraph (2) deals with situatiohene parties
have agreed to appoint a number of arbitratorsr dkt@a one or
three, i.e. situations not covered by articles ® an
(A/CN.9/619, para. 83). Paragraph (3) provideslat®n in
case of failure to constitute the arbitral tribuimedthose
situations, and includes the suggestions madeeifi\tbrking
Group (A/CN.9/619, paras. 88-91).
It was suggested that paragraph (1) of Articles7shiould make it clear that
there may be multi-parties as both claimamtirespondent. It was suggested
the addition of “and/or”. The general view wastttigere is no ambiguity in
the proposed paragraph (1) and that the word “etised also includes “and”

so that the provisions do accommodate multi-pagtgeslaimant and

respondent in the same proceeding.

A question was raised in relation to the lack of deadline in Article 7 bis for
the appointment of arbitrators. It was said thhewever a party is concerned
about delay and desire some action, it can appribechppointing authority.
The general view was that there was no difficultyalation to the lack of a
deadline. Further, in response, it was said tietifficulty works out in the
course of the life of the arbitration. Deadlinab 6n the parties in the same
way naturally and, in any event, the ICC Rules upbith this text is based
have not caused any problems. Over 30 per cait E2C cases involve
more than two parties and there do not appear smpeeported problems in
practice. In terms of mechanics it was said thaltirparties will be expected
to try to meet together and agree the appointmiesut @rbitrator. However, if

they conclude that they cannot reach agreementttiegnare able, under the
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Rules, to approach the appointing authority undep@sed paragraph (3) of

Article 7 bis.

Article 8

51. It was agreed at the forty-sixth session that Agt&be deleted considering
that it had effectively been substituted by Artidleis (see A/ICN.9/WG/II/
WP.145 (6 Dec 2006) 148 and see also APRAG Repdtieforty-sixth

session, 131).

Articles 9 to 12 — Challenge to Arbitrators
Article 9
52.  The proposed provisions of Article 9 and the Md8igltements of
Independence are set out in Secretariat Note WRfZ2Land 123). For
convenience, the proposed Article 9, as adoptetidyVorking Group at its
forty-sixth session (see Secretariat Note (122ta@d\PRAG Report of the
forty-sixth session 132), is as follows:
Article 9
When a person is approached in connection witlohiger possible
appointment as an arbitrator, he or she shall@iscany circumstances
likely to give rise to justifiable doubts as to bisher impartiality or
independence. An arbitrator, from the time of hiser appointment
and throughout the arbitral proceedings, shall euttdelay disclose
any such circumstances to the parties unless ey already been
informed by him or her of these circumstances.
53. The Model Statements of Independence were disciagbd forty-sixth

session at which a model statement was considastdrclanguage which

corresponded with the language of the model statemehe IBA Rules on
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Ethics for Arbitrators® The form of the proposed model statements
considered at this session are set out in the BeiatNote (123) as follows:
Model statements of independence
No circumstances to discladeam independent of each of the parties
and intend to remain so. To the best of my knowdedgere are no
circumstances, past or present, likely to give tasgistifiable doubts
as to my impartiality or independence. | herebgartake promptly to
notify the parties and the other members of thératliribunal of any
such circumstance that may subsequently come tattegtion during
this arbitration.
Circumstances to discloskam independent of each of the parties and
intend to remain so. Attached is a statement ofnfapast and present
professional, business and other relationships thilparties and (b)
any other circumstance that might cause a panuéstion my
impartiality or independencelntlude statemeht hereby undertake
promptly to notify the parties and the other merslmdrthe arbitral
tribunal of any such further relationship or cir@gtamce that may
subsequently come to my attention during this eatidn.
The discussion in relation to Article 9 concentdada the form of the Model
Statements of Independence although the commeninads that Article 9
does not indicate to whom the statement of indepece should be made. It
was suggested that it should be made clear thalisbesure of any relevant
circumstances should not only be to the partiesilsat to the co-arbitrators.
Discussion with respect to the model statementspadscularly directed to
the extent to which an arbitrator could declaré ktieaor she was “impartial”
and to the extent the declarations should emphagieelaration of
impartiality. Comments were made that impartiakiyues arise as a

consequence of particular circumstances in anratiwih but that

independence is at a different level and this viss suggested (exploring this

1%1BA Rules of Ethics for International Arbitratoiis, Yearbook Commercial Arbitration, A.J. van den
Berg (ed.), Vol. Xl (1987), pp. 199 — 202, acceks@ Kluwer Law International, 12/03/2007 (see
APRAG Report on the Forty-sixth Session, 133).
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distinction) that impartiality is not something tltan be declared whereas a
statement of independence can be made which, kitrhbegobserved, reflects a
statement of existing facts rather than inferemmcespeculation as to
circumstances that might arise in an arbitratiaceeding and “test”
impartiality. In any event, it was observed the tules must be quite clear as
to what an arbitrator must disclose, particuladydéclosure has now become
a major issue in international arbitration procegdiand any ambiguity would

likely lead to more challenges of arbitrators ancuals.

In spite of the difficulty in declaring impartiafita number of delegations
suggested that it was useful to add a referencepartiality, at least
combined with the other disclosure requirementsainad in the model
statements. It was suggested that reference tartrality in this context was
a fairly standard approach in requirements ofsbis. Consequently, it was
suggested that the second sentence of Articlepgog®sed should
accommodate two circumstances: the arbitrator's @e to his or her
impartiality and also the circumstances which gige to a perception of any
lack of impartiality. It was also suggested thet heading of the model
statements would accurately be framed as “modtsents pursuant to
article 9 of the Rules”. There appeared to be easiss for revising the second
sentence of proposed Article 9 to require the iolu a statement by the
arbitrator as part of the disclosure process imibdel statement in each of
the two “circumstances” that “I am impartial andépendent of each of the

parties and intend to remain so”.
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It was suggested in discussions that there renoae gproblems with the first
sentence of Article 9 as proposed. In particlayuery was raised in relation
to the meaning of “justifiable doubts” as usedhe first sentence which, it
was suggested, was so ambiguous and difficulttespret that it was likely to
lead to challenges to arbitrators under Article The comment was made that
the disclosure may mention matters which mightooae view, raise
“justifiable doubts” but in circumstances whereshenatters are not of a
nature which would legitimately raise doubts amttependence. The
comment was made that a party cannot challengebétredor unless there are
serious reasons for doing so. There appeared $afgmort for the proposal to
take the expression “justifiable doubts” out of finst sentence of Article 9.
The further comment was made that if circumstanoearise which give rise
to justifiable doubts then a person cannot acdepposition as arbitrator. It
was also suggested that the model statement wineme &re circumstances to
disclose would, as things presently stand, onlyireqdisclosure where the
relationships etc (referred to in that model staeingive rise to “justifiable
doubts”. It was suggested that the model statemdrere there are
circumstances to disclose, might require an additisentence which would
have the effect of providing for disclosure of mesis and other relationships
but, at the same time, stating that the arbitrdt@s not see that they create
any difficulty with respect to his or her impartiglor independence. It was
suggested that more neutral language might bedtee she purpose of the
model statements so that where there were circmeeseetc the statement
would read along the lines of “the parties migke lto know of the following

matters..which would not influence my role as an arbitratdr. As a result
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of these discussions the following amendment wapgsed to the first of the
model statements which applies where there areticamstances to
disclose”: “To the best of my knowledge, there roebusiness or other
relationships which to the best of my knowledge ldaompromise any
impartiality or independence”. The consensus \wasthere would no longer

be any reference to “justifiable doubts”.

57.  Subsequently to these discussions alternative nataeiments for the
purposes of Article 9 were presented to the Workdngup, in the following
form:

Model statements pursuant to article 9 of the Rules
No circumstances to disclogaiternative wording]

| am independent of each of the parties and intemdmain so. To the
best of my knowledge, there are past or present professional,
business or other relationships with the parties, many other
circumstances that might cause a party to questiomy impartiality

or independence | hereby undertake promptly to notify the parties
and the other members of the arbitral tribunalmyf such circumstance
that may subsequently come to my attention duhigyarbitration.

Circumstances to disclosfalternative wording]

| am independent of each of the parties and intemdmain so.
Attached is a statement of (a) my past and pregsefgssional,
business and other relationships with the partiels(B) any other
circumstance that might cause a party to questipmpartiality or
independence.lrjclude statemehiNevertheless, | do not regard
such circumstances as likely to give rise to justéble doubts as to
my impartiality or independence. | hereby undertake promptly to
notify the parties and the other members of thératliribunal of any
such further relationship or circumstance that saysequently come
to my attention during this arbitration.

58. The proposed alternative form model statements disissed but the

consensus was that the statements should remaét ast in the Secretariat
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Note WP.151 (as set out above) save that in thensestatement the only
change is the sentence marked in bold in the pempakernative
“circumstances to disclose” statement as set amteabnd that in both

WP.151 statements reference to impartiality or preshelence is to appear.

Article 10
The proposed provisions of Article 10 are set ausecretariat Note WP.151
(124). Article 10 was adopted in substance afdtg-sixth session of the
Working Group (see Secretariat Note WP.151 (2A)jicle 10 as proposed
is as follows:
Article 10
1. Any arbitrator may be challenged if circumstancestdhat
give rise to justifiable doubts as to the arbitratampartiality
or independence.
2. A party may challenge the arbitrator appointedthmynly for

reasons of which it becomes aware after the appeint has
been made.

The provisions of proposed Article 10 were agresdabove.

Article 11

The proposed revisions of Article 11 are set olecretariat Note WP.151
(125). The matters to which discussion was diceatere whether the words
“shall be in writing and” within brackets in paragh (2) of Article 11 should
be deleted on the basis that the manner in whichnration is to be
exchanged is already the subject of Article 2 dndher, a question arose

with respect to paragraph (3) in relation to eatitént to agree to a challenge
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(see Secretariat Note 126 and 127). In relatiadhddatter it is helpful to set

out the remarks contained in the Secretariat N{R2&)(

27.

The Working Group might wish to consider under gaagh
(3) whether, when an arbitrator has been challebgesiparty,
all parties should be given a right to oppose &odtallenge, or
whether that right should be limited to the pahgttappointed
the challenged arbitrator. The same question amse=ation

to article 12, paragraph (1) (see below, paragg&)h

In view of the reference, it is also helpful to eat, here, the remarks on draft

Article 12, contained in 128, as follows:

28.

The bracketed texts in paragraph (1) [of Articlg rE2lect the
guestion whether all parties should be given at igloppose to
the challenge, or whether that right should betédhio the
party that appointed the challenged arbitrator éuwsve,
paragraph 27). Paragraph (1) reflects the decisfidine
Working Group to shorten time limits for challenge
(A/CN.9/619, para. 102). Article 12, paragraphga)Lto (c) of
the 1976 version of the Rules which referred toappeointing
authority are deleted, as that matter is genedajt with
under article 4 bis (A/CN.9/619, para. 69).

As these remarks or comments are difficult to fellwithout reference to the

draft proposed Article 11, it is now set out inlful

Article 11

1.

A party who intends to challenge an arbitratalissend notice
of its challenge within 15 days after the appoimia the
challenged arbitrator has been notified to thelehging party
or within 15 days after the circumstances mentianeatticles
9 and 10 became known to that party.

The challenge shall be notified to all othettigar to the
arbitrator who is challenged and to the other membéthe
arbitral tribunal. The notification [shall be irriting and] shall
state the reasons for the challenge.

When an arbitrator has been challenged by &,datt other
parties] [the party or parties that appointed thallenged
arbitrator] may agree to the challenge. The artoitranay also,
after the challenge, withdraw from his or her adfitn neither
case does this imply acceptance of the validitthefgrounds
for the challenge. In both cases the procedureigeovn
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article 6, 7 or 7 bis shall be used in full for #ygpointment of

the substitute arbitrator, even if during the psscef

appointing the challenged arbitrator a party haeédao

exercise its right to appoint or to participatehie appointment.
In relation to proposed paragraph (1) of Articleitl&as suggested that the
words “became known or should have become knowalllshreplace the
words “became known” in the last few words of thatagraph. In response, it
was suggested that the point is satisfactorilytoedh in proposed Article 12,
paragraph (2) (though, ultimately, it was agreed this paragraph be deleted
(see 172, below)). There was, however, some stifggahe proposed change
because a finding that circumstances “should haeere known” would
trigger the 15 day time period within which a cbhalle needed to be made.
Conversely the point was made that this change dvonglate uncertainty and
argument as to whether “a circumstance should haeeme known”. This

discussion concluded on the basis that it was aeddpat the issue was

satisfactorily dealt with in Article 12.

In relation to the proposed variations in the dr@fproposed paragraph (3) of
Article 11, support was expressed for a variatidmciv would enable the party
or parties who appointed the challenged arbitrtat@gree to the challenge so
that it or they could move on with their case. Thécal question in relation
to these proposed variations was whether, in ogldb party consent, the
consent of all parties to the challenge will beuiezgg or only if the consent of
the party who nominated the arbitrator was neededget out in the proposed
variations. In favour of acquiring the consenalbfparties was a concern

expressed at the principle of distinguishing betwearties in the rules, which
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would, it was said, follow if less than all partgnsent was required. In this
respect, the point was made that every party hasjaal stake in the
legitimacy of the arbitration process. In respomise comment was made that
this problem, as highlighted, would only arise vehtrere is a challenge to the
continuation of the arbitration in multi-party caseNevertheless, support was
expressed for the concern about distinguishing éetwarties with a strong
view expressed in favour of requiring the conséraligparties to a challenge.
It was said that when a party appoints an arbitiaie appointing an

arbitrator for all other purposes and so the Wagksroup should be
concerned at any suggestion of any “proprietaryinaztion between a party
and its party appointed arbitrator. Finally, tlencnent was made that it
seemed likely that in most cases any problem wbaldolved by an
application to the arbitral tribunal requesting Wtoduntary withdrawal of a
party. As a result of this discussion there wasseasus in favour of the first
option and the possible variations to paragraplof{2rticle 11, namely that

the consent of “all parties” would be required.

Article 12

The proposed provisions of Article 12 as set oulBa@aretariat Note WP.151

(128 and 129). For convenience, these paragraplsetout, as follows:
Article 12

1. If, within 15 days from the date of the notice ballenge, [any
other party] [the party or parties that appointeel ¢thallenged
arbitration] does not agree to the challenge aadtallenged
arbitrator does not withdraw, the party makingchallenge
may pursue the challenge. In that case, it shak aedecision
on the challenge by the appointing authority witBthdays
from date of the notice of challenge. If no appioigtauthority
has been appointed or designated, a decision maguugt
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within 15 days from the appointment or designatbthe
appointing authority.

2. The appointing authority may reject the challerighe
challenging party ought reasonably to have knovengttounds
for challenge at an earlier stage of the procedure.

The remarks on draft Article 12 are contained i& §8d 129 of the Secretariat
Note WP.151. Part of these remarks have already &eteout (see 161, above
in the context of the discussion of Article 11) ius helpful now to set out
the remainder of these remarks:

29. Paragraph (2) was not contained in the 197€éae0f the
Rules. Its purpose is to provide guidance to fipanting
authority, with a view to limiting dilatory tacticghere a party
has abused the challenge procedure repeatedlicleAt®,
paragraph (2) of the 1976 version of the Ruleshen t
appointment of a substitute arbitrator if the abvadje is
sustained has been placed under article 13, wigials advith the
replacement of an arbitrator (see below, paragé2ph

In relation to the discussion of Article 12 at thety-sixth session (New York,

2007) reference should also be made to the APRAGIRef this session,

134 and 135.

In relation to these provisions, the question veasad whether it might be said
that two conditions are required in paragraph {JArticle 12, namely that

any party does not agree ahe arbitrator who has been challenged refuses to
resign This question arose in the course of a discassi@ suggestion that

the second set of words in square brackets in pgyhdl be deleted and the
word “and” in the third line be replaced with “orA further discussion took
place in relation to the position where an arbatraéfused to resign where all

parties agreed that a challenge to the arbitratdiideen made out. It was
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agreed by the Working Group that in these circuntsta were the arbitrator
to continue as a member of the arbitral triburred, ttibunal would be
improperly constituted and the award would not @eable. As a matter
of drafting it was suggested that the position rlgdnmade clear by amending
paragraph (3) of the Article 11 to the effect tifatll parties agree the
arbitrator is discharged from his or her office at@hsequently, there would
be no need for the second element in paragrapdf @lticle 12. A contrary
view was that the answer to the dilemma with paplyr(1) of Article 12 is to
change the “and” to “or” and then these provisimafiect the two possibilities
inherent in paragraph (3) of Article 11. Otherwigevas said, reading
paragraph 12(1) as presently drafted on its owtuat®on may arise where the
parties have agreed that the challenge is madeubdhat the arbitrator will
not withdraw and, consequently, it is said thabfieration is not “triggered”.
Suggestions were also made that for the additigmafisions to paragraph

(1) of Article 12 to provide that the party makitig challenge may seek a

decision on the challenge from the appointing autyho

Following consultations and further discussionsimber of further points
were raised in relation to the operation of parglyrél) of Article 12 and
paragraph (3) of Article 11. The situation raisess where the parties agree
under Article 11(3) that an arbitrator must be reatbbut the arbitrator does
not resign. It was suggested that the challengarty must then bring the
matter to the appointing authority. Normally atttime only the challenged
arbitrator would be removed. A possible courséhie rules is to provide

expressly that if the parties agree on a challeaga arbitrator the arbitrator
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is, as a result, removed. The problem, howevesesiwhere the arbitral
tribunal makes a decision between an agreemengebkattine parties under
Article 11(3) that the challenged arbitrator oulghtremoved and that
arbitrator's removal under Article 12(1). Conseuflyg it was suggested that
a clarification should be added in Article 11(3}fa end of the first sentence:
“...thereby ending the arbitrator's mandate”. Thisyas suggested, would
make clear the effect of the agreement of the gmtt the arbitrator's
removal. Consequently, it would then be possibleemove the second half
of the sentence in Article 12.1 because the nohdsétwal of a challenged
arbitrator would not then arise. In summary, tharges proposed were as
follows:
. Article 11(3)
Add “...thereby ending the arbitrator's mandate”.
. Article 12(1)

Delete the words “and the challenged arbitratoisdus

withdraw”.
Concern was expressed at the possibility of thesrabntaining a provision
whereby the agreement of the parties would aliarthis revoke — the
mandate of an arbitrator. Concern was expressegdtion to the possible
effect of the mandatory law in this respect butadybcould identify a
provision of a mandatory law which would preverg tbmoval of an
arbitrator by agreement of the parties. The furg@@nt was made that if there
was a risk in any respect that the effect of Aetitl(3) is not to remove the
arbitrator, it is necessary for the rules to deighthe situation in the

meantime, between the parties’ agreement to rerangiehe actual removal of
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the arbitrator. Questions may arise as to thelimglof acts of the arbitral
tribunal in the meantime; particularly, for exampfehe arbitral tribunal were
to grant an interim measures order during thisggeriThe further comment
was made that if all parties agree that an arbitrstiould be removed and, in
these circumstances the arbitratadiuisctus offician terms of his or her
mandate, why should there be any difficulty with tinles saying so? This
would avoid the need for the parties to approaehatipointing authority,
which would not need to do anything if the rulesdm#he position clear. The
guery was also raised as to how any national lawldvoverride that situation,

also posing the question “who is going to be amgiyto the Court”?

Contrary views were also expressed, particulagigimg concern that the
agreement of the parties could affect the arbitisitoandate once the
arbitrator had been appointed. It was suggestedliis was a step to be taken
with great care, and the better approach woula lpedvide for the possibility
of an application to the appointing authority tonfally terminate the office in

some manner which could be confirmatory, declayadordispositive.

In conclusion, although it had seemed, at one stadee clear that the view
was that the agreement of the parties under Arlit(8) had the effect of
terminating the arbitrator's mandate, in light ofther discussion that position
was shown not to be so clear. In any event, ngawsus was reached in
relation to the changes proposed and, this meanthb provisions of

paragraph (3) of Article 11 and paragraph (1) dfcd 12 were not changed
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further, apart from replacing the word “and” witbr” in the first sentence of

paragraph (1) of Article 12.

The discussion then turned to the proposed parad@mf Article 12. Views
were expressed in discussion that the proposedaeagraph does not serve
the purpose outlined in 129 of the Secretariat Ngge above) and should be
deleted. It was said that challenges can be glisriany way and this would
involve the appointing authority in a significamtogiiry if it is required to
form a view as to whether a party “ought reason&blyave known the
grounds for challenge”. Also, these provisions rtage parties to bring
premature challenge claims which causes difficoéigause parties would be
hesitant to allege improper behaviour in a parfyoapted arbitrator in any
event, particularly where one of the parties i®@egnment in an investor-state
arbitration. The discussion concluded with no emssis to include any
provision in the form proposed in paragraph (2\dfcle 12 (either as Article
12(2) or in any similar form in Article 11), thougihwas agreed that this

paragraph should be deleted.

Article 13 — Replacement of an arbitrator
The provisions of Article 13 are set out in SeaiataNote WP.151 (130). For
convenience, the proposed Article 13 is set oufiplkmws:

Article 13

1. Subject to paragraphs 2 and 3, in the evenittigahecessary
to replace an arbitrator during the course of théral
proceedings, a substitute arbitrator shall be appdior chosen
pursuant to the procedure provided for in arti@es 9 that
was applicable to the appointment or choice ofatftétrator
being replaced. This procedure shall apply eveluiing the
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process of appointing the arbitrator to be replaaguhrty had
failed to exercise its right to appoint or to peifate in the
appointment.

2. In the event that an arbitrator has resignednfalid reasons or
refuses or fails to act, the appointing authorigymf so
requested by a party, either replace that arbit@tauthorize
the other arbitrators to proceed with the arbibrasnd make
any decision or award.

3. In the event of successful challenge underlarti2 or
replacement of an arbitrator according to parag@&ghe
appointing authority shall decide whether to agply
procedure for the appointment of an arbitrator joed for in
articles 6 to 9 that was applicable to the appoémihor choice
of the arbitrator being replaced or to proceedfiteethe
appointment of the substitute arbitrator.

74.  The Secretariat Note also contains some remarkiseodraft Article 13 which
assist in appreciation of the discussion whiclofetd. These remarks are as
follows:

Remarks on draft article 13

30. Paragraph (1) establishes a general rule oappeintment of a
substitute arbitrator, “when it is necessary tdaep an
arbitrator”, regardless of the cause for such pfeent. The
specific situations of resignation for invalid reas or
successful challenge are dealt with under paragréhand
(3). The last sentence of that paragraph is pexpos be added
for the sake of consistency with article 11, paagbr(3).

31. The Working Group might wish to consider whetberagraph
(2) reflects the observations made in the Workimgup at its
forty-sixth session (A/CN.9/619, paras. 107-112).

32. Paragraph (3) was formerly placed under arfi2leparagraph
(2) of the 1976 version of the Rules (see abovegraph 29).
It is proposed to locate that provision under &&ti3 as its
content relates to the appointment of a replaceidirator.
It is recalled that the Working Group agreed afdtsy-sixth
session that that provision should permit the appa
authority directly to appoint an arbitrator if ibsidered that
the circumstances of the arbitration were suchdharty
should be deprived of its right to appoint a reptaent
arbitrator (A/CN.9/619, paras. 103 and 105).
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See also the APRAG Report of the forty-sixth ses$i@6 and {37.

In the course of discussion it was suggested thaew of the provisions of
Article 13 in the last sentence of paragraph (3micle 11 is no longer

necessary and could be deleted.

Discussion then focused on the use of the expmessivalid reasons” in
Article 13 with reference to the resignation ofahitrator. It was said that
the purpose of the proposed provisions and the@lgegs expression was to
allow truncated arbitration proceedings, and themevent the resignation of
an arbitrator being used to prevent the continnatioan arbitral tribunal for
the purpose of publishing an award. A query wase &ised as to whether a
withdrawal of an arbitrator under Article 11(3)@sbe regarded as a
“successful challenge” under paragraph (3) of Aeti3. In response, the
comment was made that a resignation under Artit(8)lis not a successful
challenge for the purposes of Article 11(3) anddeetiere is a disincentive to
press matters to a challenge and replacement émtiele 13. It was said that
voluntary withdrawal by an arbitrator is capturegdtbe provisions of
paragraph (1) of Article 13 and that paragraphof3rticle 13 is directed to
the role of the appointing authority in the absewica voluntary withdrawal.
Article 13(3) refers to a successful challenge urdécle 12, which can only

occur when arbitrator does not withdraw under Aetitl(3).

Various alternatives were suggested for the exnessvalid reasons”

including “unjustified”, “untenable”, “unwarrantednd “improper” with
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respect to reasons. The phrase “without suffiajgotinds” was also
suggested as was “without valid reasons” and atssign without valid
grounds”. Concern was expressed that the failieen @rbitrator to act may
be due to “legitimate reasons”, though it was hatdeee how a “refusal” to
act could be justified. The discussion conclud&t w consensus in favour of
replacing the phrase “invalid reasons” with thegser “without valid

grounds”.

The discussion then turned to whether the tribshalild be able to continue
as a truncated tribunal under paragraph (2) otchertl3 in the event of an
arbitrator resigning without valid grounds. Thissnatroduced on the basis
that the normal approach in under arbitration ridde replace the “missing”
arbitrator apart from in exceptional cases. It wated that in a commercial
context this kind of approach is adopted. It waggested that the power of
the appointing authority should be limited in trespect and that the
appointing authority should take into account tleavwe of the parties and
other arbitrators in deciding whether the arbitrdlunal should continue
truncated. However, concern was expressed thheiabsence of any
limitation on the power of the appointing authoritye power to allow the
arbitral tribunal to continue truncated, or othesayicould be exercised in a
way which was inappropriate. In response, it wated that for these
provisions to operate there must be a seriousafasgustified resignation
and that paragraph 4 bis of Article 4 bis dealfiwiformation gathering by
the appointing authority and requires the partiedset heard. Reference was

made to the provisions of Article 12.5 of the ICGI&s which, it was noted,
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only allow for a truncated tribunal at a very latage of the proceedings.
These ICC provisions are as follows:
Article 12 — Replacement of Arbitrators
(5) Subsequent to the closing of the proceedimgtead of
replacing an arbitrator who has died or been remhdyethe
Court pursuant to Articles 12(1) and 12(2), the €oay
decide, when it considers it appropriate, thatrémeaining
arbitrator shall continue the arbitration. In nrakisuch
determination, the Court shall take into accouatiews of the
remaining arbitrators and of the parties and sukbranatters
that it considers appropriate in the circumstances.
The further comment was made that the concernsda@ppear to be difficult
to accommodate. The problem in the context oftN€ITRAL Rules is that
the identity of the appointing authority is unknoamd care needs to be taken
to avoid possible problems with the capriciousr@sstruncated tribunal at an
early stage in the proceedings. It was suggebtgdhe protection under the
Rules might be strengthened in two ways:
1) replacing “invalid reasons” with “manifestly thout justified reasons”;
and
2 adding the words “in exceptional circumstanaed in particular
having regard to the stage of the proceedings”,
then continue with provision for the truncatedunil provisions in the latter
part of paragraph (2) of Article 13. Further supie comments were made,
particularly that the power to order a truncatéulinal is a significant
sanction and that if problems with an arbitralunbl arose early in the
proceedings it will be very unusual to allow a tated tribunal to proceed.

Reference was made to paragraphs 12.2 and 12h& &f2lA Rules in this

respect. It was noted that the LCIA approachrislar to that of the ICC,
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though the ICC Rules specifically limit the poskibiof truncated tribunals to
subsequent to the closing of the proceedings. rRtafe was also made to the
AAA Rules which allow the remaining two arbitratdssmake it a decision as
to whether the tribunal should proceed truncafBuere was support for this
power being given to the tribunal. In any eveln, view was expressed that
each of the remaining arbitrators should be heardlation to the question
whether to allow the tribunal to proceed truncat@tie view was also
expressed that one reason for providing for theipdiy of truncated
tribunals is to “hang a sword of Damocles” over plagties to prevent them
raising frivolous and unnecessary challenges apittators resigning to delay
or prevent the continuation of arbitral proceedibgsause of the possibility of

the matter proceeding, regardless, with a truncaiieanal.

The Working Group then reviewed the position reddhdts discussions in

relation to Article 13, as follows:

* Reference had been made to the ICC Rules whickyatematic in their
approach to the possibility of truncated tribunatsfining them, under
Article 12.5, to the period subsequent to the clifsbe proceedings. In
this respect the severity of the sanction providedn proposed paragraph
(2) of Article 13 was noted.

» It was noted that these Rules are designed to ¢anesituations: the first
situation is whether the arbitrator has withdravesjgned, been
successfully challenged or died; and the secondtsiin is where the

arbitrator is simply not acting.
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The second situation, where the arbitrator is ntihg, is dealt with in
Article 13(2), but at the same time brings togetheatment of these two
situations, resignation or fails to act etc. It baen noted that an arbitrator
may refuse to act for valid reasons or there magny event, be no fault.
Consequently, there is a need to address theisiuaithout looking at
fault. It is noted that this is provided for in emlirect way in Article 13(2)
but it is complicated by providing for replacementy if failure or refusal
to act was on no valid grounds. It was suggestatlit was a mistake to
link both situations to fault and that there iseed for another paragraph
to allow a replacement when for any other no feadison the arbitrator
does not continue to act. There is also need pwo@sion when the
arbitrator has “gone” — what are the consequendgsiele 13(1) states the
consequences being that a replacement arbitratiotis appointed in the
same way and using the same procedure as theadragppointment.
Paragraph (1) is the “base situation”. Then thesraome to the
exceptional situation once such case is dealt witkrticle 13.3. The
appointing authority may proceed as in paragrapho(teplace the
arbitrator or make an appointment itself. Thithis first sanction
provision provided. The additional sanction pr@ddin Article 13.2 is
the possibility of the tribunal proceeding as antated tribunal. In
conclusion, it was suggested that the structuresé@ndtion need to be
dealt with more clearly, spelling out the situaida which the rules are

directed and the consequences or sanctions whight ri@llow.
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Concern was expressed at the possibility of mathiegext of Article 13,
particularly paragraph (3), too intricate, partanly having regard to the
generality of the provisions of Article 12.4 of tf&C Rules, which provides
as follows:

4) When an arbitrator is to be replaced, the Cbastdiscretion to
decide whether or not to follow the original nomnting
process. Once constituted, and after having idvite parties
to comment, the Arbitral Tribunal shall determifand to
what extent prior proceedings shall be repeatethior
reconstituted Arbitral Tribunal.

In any event, it was suggested that a higher totdshould be provided for
allowing the tribunal to proceed truncated and thags undesirable if the
rules were seen as treating the “truncated trifwsaaiction and the appointing
authority intervening to appoint a replacementteair as being treated on
the same basis. Again it was observed that diffeziarise under the
UNICTRAL Rules because the identity and experiesfcany appointing

authority is, naturally, unknown. This means tha&t &ppointing authority may

be very experienced or may, on the other handebgeinexperienced.

As the discussion continued possible general digafipproaches were
suggested and considered which culminated in th@nfimg suggestion in
relation to proposed Article 13(2):

“If, on the application of a party, the appointiagthority determines
that the need for replacement of an arbitrator egased by improper
conduct in the circumstances that justify a panys having the right
to appoint the substitute arbitrator, then the agppay authority may,
after giving an opportunity to the parties, theitaalbors, and the
arbitrator being replaced to express their views:

» (a) proceed itself to make the appointment of thesstute
arbitrator; or
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» (b) if the same occurs at the late stage of thegadings authorise
the other arbitrators to proceed with the arbibratnd make any
decision or award.

Concern was raised in relation to the conceptrmpftoper conduct” or
similar, and it was suggested that there is no neegply this concept in
relation to a party. It was suggested that th&tidgashould return to phrases
such as “circumstances which deprive a party djta to appoint”. Further, it
was said that the “adjectives” with respect totthe dot points of the
proposed draft Article 13.2 should be differentfeasons expressed
previously, particularly that the possibility ofetlarbitration proceeding with a
truncated tribunal is a significant sanction. Rartcomments were made that
the proposed text does not indicate when any “ipg@reonduct” is relevant
and, further, was queried why where an arbitratolomger performs his or
her mission and is no longer an arbitrator the aypjpg authority would want
to consult with that arbitrator. In response te lditer point it was said that
the point of hearing the “offending” arbitratoragprecaution where his or her

conduct may be the basis of a sanction. He onshehave a reasonable

explanation for what did occur — and so should dwrdh.

Additional points were raised in relation to theposed redrafted Article
13.2. In particular, questions were raised asttatus meant by “late stage in
the proceedings”. It was suggested that this plolagy needs to be more
precise and might, for example, follow Article 12&the ICC Rules and
equate “late stage” with “subsequent to the closifiie proceedings”. The
comment was also made that paragraph (2) as propmsa exception to the

general rule with respect to replacement of artoitsaas the replacement
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procedure occurs without the involvement of a pafn this basis it was
suggested that the proposed paragraph (2) shoudthbed in square brackets
for the purpose of further thought and deliberatibthe fiftieth session in
New York. Also, it was suggested that the expmes&improper conduct”
should be considered further so that some phragg@aused which indicates
something of the nature of the “abuse” that has bameted by proposed
paragraph (2) of Article 13. Reference was madeegossible use of the
expression “exceptional circumstances” but, in avgnt, the consensus was
that the provision should be considered furthéMémv York. Nevertheless,
there did appear to be consensus that the expnetaie stage” with respect
to the progress of the proceedings should be regladth the words “closure
of proceedings” to aid precision. Finally, comnsewere made expressing
concern about the extent of authority proposecetodnferred on the
appointing authority noting that the proposal wogilee the appointing
authority very broad powers indeed; secondly, & waggested that the notion
of parties not having a right or being deprivedaight to be involved in the
process may cause some concern but it should bembered that the notion
of party rights, itself, depends upon the provisiamnd, thirdly, it was
suggested that the expression “a substantiallyraxmbgastage of the
proceedings” might meet the concern in relatiotheouse, merely, of the

word “late”.

Article 14 — Repetition of hearings in the event ofhe replacement of an
arbitrator
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The proposed Article 14 as set out in the Secedtilbte WP.151 was agreed,
noting that this proposed Article 14 had been aslbpt substance by the

Working Group at its Forty-sixth Session in New K am 2007.

Section Il - Arbitral Proceedings

Article 15 — General provisions
The proposed provisions of Article 15 are set ausecretariat Note WP.151
(134). For convenience, this draft is set outdsws:

Article 15

1. Subject to these Rules, the arbitral tribunal maydeict the
arbitration in such manner as it considers appatgriprovided
that the parties are treated with equality and @inaappropriate
stage of the proceedings each party is given aorapmty of
presenting its case. The arbitral tribunal, in eiéng its
discretion, shall conduct the proceedings so avod
unnecessary delay and expense and to provide arfair
efficient process for resolving the parties’ disput

1 bis. The arbitral tribunal may, at any time, ext®r abridge: (a)
any period of time prescribed under the Rulesbpafter
inviting the parties to express their views, angiqueof time
agreed by the parties.

2. If at an appropriate stage of the proceedings anty [0
requests, the arbitral tribunal shall hold hearifogghe
presentation of evidence by witnesses, includinmeex
witnesses, or for oral argument. In the absensaich a
request, the arbitral tribunal shall decide whetbédrold such
hearings or whether the proceedings shall be caadumn the
basis of documents and other materials.

3. All communications to the arbitral tribunal by opa&rty shall at
the same time be communicated by that party totaér
parties.

[4. The arbitral tribunal may, on the applicatmfrany party, allow
one or more third persons to be joined in the etiiin as a
party provided such person is a party to the atimn
agreement and has consented to be joined. Theahtbibunal
may make an award in respect of all parties solebin the
arbitration.]
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The Secretariat Note contains a number of remanrldraft Article 15 (see
WP.151 134 to 1136). These remarks indicate tlogiqsed paragraph (1) was
adopted in substance by the Working Group at thg-8xth session in New
York in 2007, as were paragraphs (2) and (3). ddrement is made that the
word “communication” as used in proposed paragf8plis proposed to
replace the words “documents and information segplifor the sake of
consistency in terminology (see WP.151 136). lati@n to paragraph (1 bis)
the following comments were made in the Secretalade:
35. Paragraph (1 bis) was not included in the M&f6ion of the
Rules. It reflects the decision of the Working Grdbat the
Rules should establish the authority of the arbitiaunal to
modify the periods of time prescribed in the Ridasnot to
alter the general time frames that might be sahbyparties in
their agreements without prior consultation with grarties
(A/CN.9/619, para. 136).
The Secretariat Note contains detailed discussigalation to proposed new
paragraph (4), provisions which would allow joind¢ione or more third
persons to the arbitration. The Secretariat Nudecates that the Working
Group was of the view that a provision on joindewd constitute a major
modification to the rules and that various divetgaaws were expressed (see

WP.151 (137). In relation to this and other prmrs of proposed Article 15,

see the APRAG Report of the forty-sixth session tH3%44.

There was consensus in relation to proposed paragi@d) and (2). Proposed
paragraph (3) of Article 15 was agreed with someanamendments. It was
agreed to delete “at the same time” in order tac@v@e problems in relation

to interim measures (which would otherwise be eais a result of requiring
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simultaneous communication) and in order to overeamy similar practical
problems it was agreed to add the prefatory woutde'ss otherwise

authorized by the arbitral tribunal or requiredtbg Rules .

There was further discussion in relation to propgs&ragraph (1 bis) in
Article 15. The consensus was that there was lalgmmowith proposed
paragraph (b) as it was thought that the preseftinly raised the question
whether if the parties had agreed to a periodneé tin their arbitration
agreement could these be extended? In this respess said that a
distinction needed to be drawn between time lifinésd under the
UNCITRAL Rules and time limits fixed by agreemeftlee parties.
However, it was said that in both cases the pastiesild be entitled to be
heard and to comment in relation to any proposaéxtend time. There was
consensus that on any decision a tribunal makdsregpect to time limits,
under the Rules or otherwise, the parties shoulgiven an opportunity to be
heard. There was some discussion as to whetiveuid be desirable to
qualify or limit the operation of paragraph (b)‘&xceptional circumstances”.
In any event, consensus was reached, followingpdurdiscussion, that if
paragraph (b) of paragraph (1 bis) is requirechagtrties would be given an
opportunity to be heard it was not necessary tihvéurqualify this position by

limiting its operation to “exceptional circumstaster “on justified grounds”.

There was, as was to be expected, very signif@adtiiengthy discussion in

relation to the proposed joinder provisions in geaah (4) of Article 15.



91.

92.

64

Reference is made in the Secretariat Note and veae im discussions to the
provisions of Article 22.1(h) of the LCIA Arbitrath Rules. It is helpful to set
these provisions out in full:
Article 23 — Additional Powers of the Arbitral Trimal
22.1 Unless the parties at any time agree otherwiseitmg, the
Arbitral Tribunal shall have the power, on the agagion of

any party or of its own motion, but in either casdy after
giving the parties a reasonable opportunity toedfiagir views:

(h) to allow, only upon the application of a paxye or
more third persons to be joined in the arbitraisra
party provided any such third person and the agptic
party have consented thereto in writing, and tHezea
to make a single final award, or separate awands, i
respect of all parties so implicated in the arkibra

As indicated a number of times in discussions top@sed paragraph (4) of
Article 15 is not such an extensive joinder propbsgause, unlike the
position under the LCIA Rules, the “third party” stlbe a “party to the
arbitration agreement” and also must have conseatbd joined. So, in a
real sense, the “third party” contemplated by tr@ppsed UNCITRAL Rule is
not a “stranger” as may be the case under the LR1l&®s. Consequently,
guestions were raised in relation to proposed papdgl5(4) as in relation to
the need to require the consent of the “third gadyoinder; as he, she or it
must already be a party to the arbitration agre¢mmed, it follows, that the
arbitration agreement must have made referendeetty NCITRAL Rules,

hence the joinder provisions of a rule such aschertl5.4 would have been

known to the parties when they entered into thgrieement.
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Reference was made to some of the issues andngyaftiestions arising in
relation to the proposed paragraph 15(4). Theifsue referred to was
whether a party who has already agreed to an atibitr could be joined to an
existing arbitration whether or not that party camts. It was noted that the
requirement of the “third party” consent does, fie&, give that third party a
power of veto in relation to possible joinder. Teestion was also raised
whether the arbitral tribunal should have discreas to joinder or otherwise
having considered whether or not any prejudice ditwgl caused by joinder at
whatever stage that might be proposed. Issuesannsgy/in relation to
amendment of the claims. It was suggested thawtiids “and has consented
to be joined” might be replaced with words sucHuadess the arbitral tribunal
finds, after giving all parties including the pattybe joined, ...”[then with
reference to some prejudice assessment by theadthbibunal]. Alternatively
it was suggested that possible amendments to dra eltic might be
accommodated by adding “Subject to Article 20...that start of proposed
paragraph (4) and then make the position cleartiiggpinder may result in an
amendment pursuant to the provisions of Article ROany event, it was
suggested that it should be made clear that anljcappn for joinder should

require an enquiry as to possible prejudice tcettisting parties.

Comments were also made as to the need to be stwele meaning of
joinder. It was noted that there are five différprocedural instruments with
respect to joinder in civil law systems. Consedlyethe query was raised as
to how far joinder under proposed paragraph 15¢é}laps with the

provisions of Article 20. It was suggested that@adly formulated paragraph
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15(4) could be adopted with provision for adequmtecedural protection

requiring joinder to be refused where undue pregdavould be caused.

Concern was raised in relation to the proposaktetd the requirement of
consent of the party to be joined on the basishibashe or it was not involved
in the process of constituting the tribunal. It veaggested that the absence of
joined party consent may lead to challenges om#ses of invalidly
constituted tribunals etc, a position which woutd be possible if consent
were required. Further in relation to this issueds said that a requirement,
or otherwise, of consent of the third party to die¢d involves a weighing of
important considerations. It was suggested thatiawing this prejudice, that
is the absence of consent, is to avoid prejuditedmriginal parties. It was
said that it is important to observe that in thepmsed paragraph 15(4) the
party to be adjoined has already signed the atioiragreement. If all three
parties have signed the arbitration agreementubgnsignificant potential
prejudice to the other parties may be caused iftthied party” cannot be
joined without its consent — even though it hashetyan agreement where the
very arbitration proceedings in which the othettiparseek to join that third
party were a possibility. Examples were givenaisortium agreements. In
an arbitration arising out of these agreementsay be that the claimant and
the respondents say that all three parties shauldvwlved in the arbitration.
Clearly there is a potential danger and prejudiceafrespondent to have to
institute another separate arbitration againstttiied party” to the arbitration
agreement with the possibility of an inconsistesutt.. In these

circumstances the third party should not be heambmplain about not being
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involved in the constitution of the tribunal — Is@g or it should contemplated
the possibility at the time it entered into agreatnehich provided for the

arbitration of disputes.

As indicated with reference to the long discussibthe provisions of Article
15, there was a view that the joinder provisioreppsed were a major
modification of the rules. More precisely, concesas expressed at the
potential prejudice to a subsequently joined “thiedty” who had not been
able to take part in the constituting of the adbitribunal and, perhaps, the
cross-examination of witnesses, noting also thexietimay be prejudice to
other parties involved as a result of the delagpimder. Support was also
expressed for a provision being included in panalyi@) of Article 15
expressly requiring the arbitral tribunal to hea views of the parties and
assess any prejudice which may occur as a resjdinofer. An alternative
approach to the consent and prejudice issue waggestion that once the
arbitral tribunal had been constituted general iclemation of prejudice
safeguards by the arbitral tribunal would not bi#éicant to protect the third
party sought to be joined and, consequently, timseat of that party should
be required. There was some support for this \etalso a response that the
original respondent may not realise that the prase the “third party” in the
proceedings is required until the tribunal is cttatdd and the answers to the
claim for arbitration come in. It was suggesteudifer, that although the
requirement of consent of the party to be joinedbisto defeat the entire

purpose of the proposal the suggestion is notipeddtaving regard to the
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difficulty that the respondent may have in deteimgnvhether the presence of

the third party is required.

Further discussion then took place of the questibether if the consent
requirement was removed what safeguards shoulddwidpd to ensure that
potential prejudice is identified on an applicatfonjoinder. There was a
suggestion that a requirement be included in papmgi5(4) that the arbitral
tribunal consult with all parties including the fyaproposed to be joined.
Taking this procedure a step further the followsuggestion was made for
additional provisions, along these lines, in paapbrl5(4), as follows:

In the third line of paragraph 15(4) after “arbiiiba agreement”, strike
out six words to the period and insert:

“.., unless the Tribunal finds, after giving allrpas including
the party to be joined an opportunity to be hetrat joinder
should not be permitted because of prejudice tocéniyese
parties.”
Further, the definition could say “should not benpited in the
circumstances (including because of prejudice)”.
In the course of the discussion of this proposetitiad it was also suggested
that an addition should be made to accommodat@ahtems with the
applicable law. The addition proposed was to ffecethat joinder should
not be permitted if it would be inconsistent witie tapplicable law or relevant
law. More specifically it was suggested that thegple at issue is that of a
party’s right to participate in the selection oé tarbitral tribunal.
Consequently, it was suggested that among the wonslifor inclusion in the

proposed draft should be a requirement that tberel consider whether

circumstances justify joinder where the joindertpaias not participated in
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the selection of the tribunal. In response, theimal proponent of the
additional provisions in paragraph 15(4) indicageteed to retain a broad
reference to prejudice on the basis that thereatidynds of prejudice which
arise in particular circumstances and the rulesisiéz be flexible to deal with

any sort of prejudice which may arise.

The consensus reached was that proposed paragiapihArticle 15 needed
to be recast and would be acceptable as a provigiich takes account of the
concerns raised but, which avoids highlighting ffieimstances of prejudice
on the basis that this specificity may create npooblems and unexpected

constraints than a general provision.

Article 16 — Place of arbitration
The proposed provisions of Article 16 are set ausécretariat Note WP.151
(138). For convenience, these provisions arelgegs follows:
Article 16
1. If the parties have not previously agreed on tlegbf
arbitration, the place of arbitration shall be dei@ed by the
arbitral tribunal having regard to the circumstanoéthe case,
including the convenience of the parties. The avshall be
deemed to be made at the place of arbitration.
2. Notwithstanding the provisions of paragraph 1,aHstral
tribunal may, unless otherwise agreed by the Fmeeet at

any location it considers appropriate for considtes, hearings,
meetings and deliberations.

The Secretariat Note contains the following remanksiraft Article 16 (at
138):

Remarks on draft article 18
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38. It was suggested in the Working Group thatigghhbe
necessary to distinguish between the legal andigdiyslaces
of arbitration, and that modification of the termiogy used
would promote clarity (A/CN.9/619, para. 138). Tgreposed
draft seeks to distinguish between the place afration
(meaning the legal seat) and the location wherding=ecould
be held, in terms similar to those adopted und&l@r20 of the
UNCITRAL Model Law on International Commercial
Arbitration.

See also the APRAG Report of the forty-sixth sessiowhich these

provisions were considered at 145 and 46.

Article 16 was agreed subject to a modificatiothi® opening words of
paragraph (2). It was agreed that this paragraphbld now read “irrespective
of the determination of the place of arbitratidre arbitral tribunal may...”.
The Working Group did not find it necessary to explfurther the distinction
between the legal and physical places of arbitnediod the consequent

terminology.

Article 17 - Language

The proposed provisions of Article 17 are set ausécretariat Note WP.151
(139). Itis noted in the Secretariat Note remark#\rticle 17 (at 139) that
the completion of the plural “languages” at theyesixth session might give
rise to the interpretation that the arbitratorsldanly allow one language to
be used in the arbitration proceeding (and seABRAG Report on the forty-
sixth session, §47). In order to make it cleat the arbitral tribunal should be
able to allow the use of several languages inrativh proceedings,

particularly where in some cases it would be pésfeanssible for proceedings
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in two languages to be understood by all parthes plural “languages” should

be inserted.

Conclusion

It is hoped that this brief summary of the discossiof the Working Group at
its last session in Vienna will assist APRAG Mem@eganisations: first, as a
convenient source of additional information in tiela to the revision of the
UNCITRAL Arbitration Rules; and, secondly, to assisthe formulation of
views, comments and recommendations for discussiohPRAG at further
sessions of the UNCITRAL Working Group. Copie ASfRAG Reports of

previous sessions of the Working Group are avalabivww.aprag.org

Please do not hesitate to make contact if you hayecomments or queries

(ccroft@vicbar.com.au; christopher.kee@unibas.chwio@deakin.edu.au).

Dr Clyde Croft SC

Christopher Kee

William Ho

APRAG Representatives/Observers

10 October 2008




