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Background

1. The United Nations Commission on International Eradw (UNCITRAL) at
its Thirty-second session welcomed the opportunitgiscuss the desirability
and feasibility of developing the law of internai#d arbitration. The proposed
developments included assessing and reviewing MEIURAL Model Law
on International Commercial Arbitration (“the UNGYAL Model Law”) and

the UNCITRAL Arbitration Rules (or “the Rules”).

2. The Commission at its Thirty-ninth Session (New kKdr9 June-7 July 2006),
adopted the recommendations of the Working Grouplation to the form of
arbitration agreement and interim measures of ptioi@ The

recommendation of the Working Group on the integiren of Article 11,

! Report of the United Nations Commission on Intéomet Trade Law on the work of its Thirty-ninth
Session (New York, 19 June-7July 2006), OfficialoRis of the General Assembly, Sixty-first Session,
Supplement No 1(A/61/17), 187-1181, pp15-31. (Seevw.uncitral.org.



paragraph 2 and Atrticle VII, paragraph 1, of theM\¥ork Convention was

also adopted by the Commission.

3. The Commission also discussed the future wotk.particular, the Report of
the Commission notés:

183. The Commission took note of suggestions @f th
Working Group made at its forty-fourth session (New
York, 23-27 January 2006) that priority considerati
be given to, inter alia, possible revision of the
UNCITRAL Arbitration Rules; arbitrability of intra-
corporate disputes (and possibly other issuesngléad
arbitrability, for example, arbitrability in theefids of
intellectual property rights, investment disputes,
insolvency or unfair competition); and online dispu
resolution (see A/CN.9/592, paras. 89-95).

184. It was agreed that the topic of revisingWNCITRAL
Arbitration Rules should be given priority. The
Commission noted that, as one of the early instnime
developed by UNCITRAL in the field of arbitratiotne
UNCITRAL Arbitration Rules were recognized as very
successful text, adopted by many arbitration cerdrel
used in many different instances, such as, for @k&am
in investor-State disputes. In recognition of thecess
and status of the UNCITRAL Arbitration Rules, the
Commission was generally of the view that any riewis
of the UNCITRAL Arbitration Rules should not alter
the structure of the text, its spirit or its drafistyle,
and should respect the flexibility of the text eatkthan
make it more complex. It was suggested that the
Working Group should undertake to define carefthly
list of topics that might need to be addressed in a
revised version of the UNCITRAL Arbitration Rulds.
was observed that the list contained in document
A/CN.9/610/Add.1 provided a useful starting poimt i
that respect.

185. The topic of arbitrability was said to beimaportant
guestion, which should also be given priority. #sv
said that it would be for the Working Group to coes
whether arbitrable matters could be defined inreege
manner, possibly with an illustrative list of such

21d., Sixty-first Session, Supplement NqA/B1/17), 11177-181, pp29-30
%1d., Sixty-first Session, Supplement NqA/61/17), 1182-1187, pp31-31
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186.

187.

matters, or whether the legislative provision to be
prepared in respect of arbitrability should idgnttie
topics that were not arbitrable. It was suggestad a
study might be undertaken of the question of
arbitrability and other forms of alternative disput
resolution in the context of immovable propertyfain
competition and insolvency. It was cautioned, hasvev
that the topic of arbitrability was a matter ragsin
questions of public policy, which was notoriously
difficult to define in a uniform manner, and that
providing a pre-defined list of arbitrable mattecsaild
unnecessarily restrict a State’s ability to meetase
public policy concerns that were likely to evolweeo
time.

Other topics mentioned for possible inclusiothe
future work of the Working Group included issues
raised by online dispute resolution. It was sugepbst
that the UNCITRAL Arbitration Rules, when read in
conjunction with other instruments, such as the
UNCITRAL Model Law on Electronic Commerce and
the Convention on Electronic Contracts, already
accommodated a number of issues arising in thaenli
context. Another topic mentioned was the issue of
arbitration in the field of insolvency. Yet another
suggestion was to address the impact of anti-suit
injunctions on international arbitration. A further
suggestion was to consider clarifying the notiosesdu

in article I, paragraph 1, of the New York Conventi

of “arbitral awards made in the territory of a Stather
than the State where the recognition and enforceofen
such awards are sought” or “arbitral awards not
considered as domestic awards in the State wheire th
recognition and enforcement are sought”, which were
said to have raised uncertainty in some State solhe
Commission also heard with interest a statemenemad
on behalf of the International Cotton Advisory
Committee suggesting that work could be undertaken
by the Commission to promote contract discipline,
effectiveness of arbitration agreements and enfoecg:
of awards in that industry.

After discussion, the Commission was geneddlthe
view that several matters could be dealt with ley th
Working Group in parallel. The Commission agreed
that the Working Group should undertake work on the
guestion of a revision of the UNCITRAL Arbitration
Rules. It was also agreed that the issue of aHilitsa
was a topic that the Working Group should also
consider. As to the issue of online dispute regmhyit



was agreed that the Working Group should place the
topic on its agenda but, at least in an initialggha
should consider the implications of electronic
communications in the context of the revision @& th
UNCITRAL Arbitration Rules.

4. On the basis of this mandate from the CommissienAorking Group
commenced its work revising the UNCITRAL Arbitrati®ules during its
forty-fifth session in Vienna, in September 20@&llowing the session in
Vienna, the Working Group reconvened, in its faibyth session, in New
York, in February 2007. The Working Group was stesl in its most recent
session by two sets of extensive notes prepargideby NCITRAL
Secretariat both of which are entitlede®lement of commercial disputes:
Revision of the UNCITRAL Arbitration Rules (Notethy Secretariat)
(referred to in this Report as the Secretariat Noténe Working Group was
also assisted in its work by a Report prepared by Paulsson and Dr
Georgios Petrochilos, which is entitlBevision of the UNCITRAL Arbitration
Rule$. This Report is, for convenience, referred téhesPaulsson and

Petrochilos Report. There are extensive referetacttss Report in the

Secretariat Note.

Revision of the UNCITRAL Arbitration Rules
5. The approach adopted by the Working Group to thesien of the
UNCITRAL Arbitration Rules was to reconvene in N&ark in February

2007 in order to continue discussion in relatioanteas of the UNCITRAL

® A/CN.9/WG.II/WP.145 (6 Dec 2006) and A/CN.9/WGWP.145/Add.1 (6 Dec 2006), available at
www.uncitral.org

® which is not an official UNCITRAL Document, butggars on the UNCITRAL website in the
material in relation to Working Group Il (Arbitrath) Forty-fifth session, Vienna, 11-15 September
2006(see www.uncitral.org).



Arbitration Rules where revision might usefully inade. “It was considered
that the focus of the revision should be on updgtie Rules to meet changes
that had taken place over the last thirty yearsttwvas noted that the
UNCITRAL Arbitration Rules were intended to apptyd broad range of
circumstances and that at least four main typestufration could be

identified where the Rules were used in practieenely: “...disputes between
private commercial parties where no arbitral ingitin was involved (a type
sometimes referred to as “ad hoc” arbitration)ester-State disputes, State to
State disputes and commercial disputes administgredbitral institutions®
More specifically, in relation to methodology, theaft Report of the Working
Group noted the position as follows:

4, Broad support was expressed for a generic approa
that sought to identify common denominators that
applied to all types of arbitration irrespectivietee
subject matter of the dispute, in preference tdinga
with specific situations. The Working Group toakte
that the Rules had been easily adapted to be nsed i
wide variety of circumstances covering a broad eaig
disputes and that this quality should be retairEae
Working Group further noted that the Rules couldlgp
in the future to other situations or types of diggithat
had not yet been identified. The view was expmksse
that, since practice in various areas, including in
investor-State dispute settlement, was still dgviely, it
would be undesirable to seek to design specific
provisions at this stage. It was also stateditizhtision
of specific provisions could undermine the existing
flexibility of the Rules and limit the discretiori nsers
to adapt the Rules as they saw fit.

5. After discussion, the Working Group agreed that
structure and spirit of the UNCITRAL Arbitration ks
should be maintained. Given that some of the d8ons
would potentially develop useful conclusions reigtto
specific situations, such as investor-State dispoate

" AICN.9/614 para 16.

8 Draft Report of the Working Group on Arbitrationd@onciliation on the work of its Forty-fifth
Session (11 September 2006) (A/CN.9/WG.II/XLV/CRBEdL1),13, ppl-2.

°1d., 14 to 16, p2.



institutional arbitration, it was agreed that angls
conclusions should be reflected in theevaux
préparatoireswhether nor not those conclusions were
ultimately reflected in the Rules or in any matitiat
might accompany the Rules.

6. With respect to the working method to be fokkalnat

the current session, it was suggested that the Mfprk
Group should identify areas where a revision of the
UNCITRAL Arbitration Rules might be useful, possibl
giving indications as to the substance or prinsiptebe
adopted in relation to the proposed revisionsraeoto
allow the Secretariat to prepare for subsequesises
the first tentative draft of the revised UNCITRAL
Arbitration Rules. The Working Group agreed, on the
basis of documents A/CN.9/WG.11/WP.143 and Add.1,
to define the list of topics that might need to be
addressed in a revised version of the UNCITRAL
Arbitration Rules.

As indicated above, further, more detailed, infaiiorain relation to the

provisions of the UNCITRAL Arbitration Rules andiges arising with

respect to their revision are contained in the &adat Note (see 4 above).

Having already settled the methodology for the wairkevision of the
UNCITRAL Arbitration Rules the Working Group turnéal consider the rules
themselves. Before the discussion of the provssinrdetail, the Working
Group agreed that harmonisation in the draftinthefrevised UNCITRAL
Arbitration Rules with the UNCITRAL Model Law wa®na fundamental
requirement, though in some instances the Workiray@ might regard it as
appropriate (see Secretariat Note 16). The Wortraup also agreed at the
beginning of the session to replace phrases suthods parties”, “either
party”, “one of the parties” with the word “partieée promote the

applicability of the rules to multi-party arbitratis (see Secretariat Note 7).



The following is a brief summary of some of the orant issues identified

with respect to each of the rules.

Section 1. Introductory rules

Article 1 —  Scope of application

Issues were raised regarding the types of dispoésould be referable to
arbitration (see Secretariat Note 9 to 11). dureent text refers only to
“disputes in relation to that contract”, which irodern day commercial
practice may be too restrictive. It was agreethieyWorking Group that the
revised text should be amended $a.as not to suggest any limitation with
respect to the types of disputes that parties ceuwibdnit to arbitration”
(A/CN.9/WG.II/XLVI/CRP.1/Add.1). Proponents of wading the scope of
application of the text believed doing so would dvoid the ambiguity on the
scope of application of the Rules and ensure b@aptovision not be limited
to disputes of a contractual nature only” (A/CN.@W/XLVI/CRP.1/Add.1).
The inclusion of the phrase “any defined legaltreteship, whether
contractual or not” was debated as the possibldhmary to overcome the
current problem. This proposal was generally westeived. While there
were some concerns that the new text would wead@al tertainty (i.e. by
allowing oral agreements binding as agreementsbiitrate), it was argued
such wording is consistent with other internaticeats, including the New

York Convention and Article 7(1) of the UNCITRAL Mel Law.



Other issues were raised including the requirenteitthe agreement to
arbitrate be in writing, together with any moditicams thereto (see Secretariat
Note 112 to §13). It was noted that the writinguieement of the arbitration
agreement is designed to “...set out the scope dicapipn of the

UNCITRAL Arbitration Rules and,...(separate the) digsof the validity of
the arbitration agreement (which is left to thelmayble law)” (A/CN.9/614,
para. 28). Proponents of deleting the phrase fiting” argued that the form
of the arbitration agreement should be addresseldéogpplicable law, not the
UNCITRAL Arbitration Rules. It was argued that tReles should as far as
possible be consistent with the Model Law, “...whiws reflected a broad
and liberal understanding of the form requireméAfCN.9/WG.II/XLVI/
CRP.1/Add.1 para. 14). Moreover, Article 19 of Medel Law allows the
parties freedom to agree on the procedural rulég tollowed by the arbitral
tribunal in conducting the proceedings, and thesRhles should also follow
this position to promote synergy between intermationstruments. It was
also noted that retaining a writing requiremerthie Rules may possibly clash
with domestic legislation which may not requireittetion agreements be in
writing. Consequently, to promote efficiency amdgticability in all legal
systems, it was suggested that the Rules shod&t as possible be kept as
neutral as possible. On the other hand, opporénke deletion argued that
the writing requirement was necessary to promoteicgy and “...to remind
the parties that, depending on the applicable thevagreement to arbitrate
might only be valid if made in writing and secofrdm the point of view of
convenience, to provide a basis upon which an Agpa Authority could

appoint arbitrators” (A/CN.9/WG.II/XLVI/CRP.1/Add.pgara. 16).



10.

Significant debate occurred on the issue of whiedutd be the applicable
version of the UNCITRAL Arbitration Rules to apply a dispute where
parties simply agree in the arbitration agreemieat they will use the
UNCITRAL Arbitration Rules (with no reference toigdn or versions) (see
Secretariat Note 114 to 119). Of the three vamatiproposed by the
Secretariat, the Working Group expressed consitkeslpport for variants 2
and 3. It was noted that variant 2, which wouldlgphe Rules as in effect at
the commencement of the arbitration (as opposéket®ules in force on the
date of the arbitration agreement) unless thegsagreed to the contrary,
“...corresponded with the approach taken by a numbarbitation
institutions when revising their Rules” (A/CN.9/WGBXLVI/CRP.1/Add.1
para. 20); while variant 3 provided “...a precise amdple rule which put the
parties on notice that, if they did not expressrtagreement to apply the
Rules as in effect on the date of their agreentkean the Rules as in effect on
the date of the commencement of the arbitratiomishioe presumed to apply”
(A/CN.9/WG.II/XLVI/CRP.1/Add.1 para. 21). Some a@min was noted
regarding the possibility that variant 3 may allpast versions of the
UNCITRAL Arbitration Rules to apply retrospectively..without sufficient
regard for the principle of party autonomy” (A/CRAG.II/XLVI/CRP.1/
Add.1 para. 22). The view was also expressedodudies may expect that the
most recent version of the Rules should apply. Woeking Group agreed

that this issue should be further considered.
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Model Arbitration Clause

Issues such as the wording and location of the freotdération clause were
considered by the Working Group (see Secretaria¢ J20 and 121). It was
agreed that the wording of the clause should reftecfact that the Rules have
a contractual rather than a legislative nature,thud “as at present in force”

should be rephrased to “as at present in effect”.

The note to the model arbitration clause was cemeiby the Working

Group (see Secretariat Note 122 and 123). Inisel&b sub-paragraph (a), the
Working Group noted that it was preferable to namsétutions as appointing
authorities instead of individual persons. Howettewas also noted that this
position may cause some difficulty as, for examile, Secretary-General of
the Permanent Court of Arbitration (who acts asgular Appointing
Authority) may, under this proposed amendment,ro&ipited from acting in
this capacity. In relation to sub-paragraph (ojas noted that the text should
refer to the “seat” rather than the “place” of #ibitration, which arguably

will identify more clearly to the parties the legaportance of the location of
the proceedings (and note the subsequent discusfsibose issues in relation
to Article 16). Further, the reference to “towncountry” was criticised as

not providing a sufficiently clear method of iddyitng the place of

arbitration; an issue which gives rise to significeegal consequences. Lastly,
in relation to the proposed sub-paragraph (e)psigion as to the law
governing the arbitration agreement, it was agtkatithe provision should
not contain any reference to the applicable law addresses only one aspect

of the laws applicable in the context of arbitratidt should be noted that the
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proposal to include a reference to consolidatioihémodel arbitration clause
was abandoned. While intended to promote effigieitavas agreed that such

clause may unnecessarily complicate the provision.

Article 2 — Notice, calculation of periods of time
A number of issues were debated by the Working @rootably the deemed
delivery provision, the notice of arbitration aie tinclusion of reference to

electronic communications as a permitted meansadigting such notice.

The Working Group was of the view that the deematita delivery provision
(see Secretariat Note 124) should not be amendi¢thad not created any
problems in practice, and it was consistent witieointernational texts, such
as the United Nations Convention on the LimitafReriod in the International
Sale of Goods and the United Nations Conventio@ontracts for the
International Sale of Goods. Nevertheless, it suagjested that a fallback
position be developed regarding the delivery ofaaptin particular along the
lines of Article 3.3 of théCC Rules of Arbitratior{1998). This suggestion
was considered important as it “...would encompassgons where physical
delivery of notices was not possible” (A/CN.9/W@&ILVI/CRP.1/Add.2
para. 3; and see Article 3.2 of tl&C Rules of Arbitratior{1998)). The
Working Group also expressed support for the dmeti the reference to
“mailing address” given the developments in eledgt@ommunications.
Preference was indicated for use of the word “a&kIrenly which may apply
more widely to both postal and electronic addres3d® issue of whether

deemed delivery should extend to include the natfagbitration was also
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debated. It was suggested that a better way tondethe issue was to
replace the deemed delivery provision with a “pragegvice” provision,

however this proposal did not receive wide support.

As a result of the increasing use of electronic momications in international
trade, the Working Group considered the inclusiba @ference to electronic
communications highly desirable in order to accordate modern
communication practices in international commeraihitration (see
Secretariat Note 125). This proposal receivedidenasble support from the
Working Group. It was noted that the referencthowords “electronic
communication” was widely supported as this is iast with the words
used in the United Nations Convention on the UsEleftronic
Communications in International Contracts (2006)wvas also noted that this
Convention could be used as a means of definimgsteised in the newly
revised UNCITRAL Arbitration Rules with respectetectronic

communications.

Article 3 — Notice of arbitration and response to lhe notice of arbitration
Consistently with its preliminary discussion on thesirability of seeking to
accommodate multi party arbitrations the Workin@@r favoured use of the
expression “or parties” in paragraph 1 of ArticlésBe Secretariat Note {7 and

130).

A number of issues were raised regarding the nofiegbitration; in

particular the issue of the extent to which mangaitems ought to be
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prescribed for inclusion in the notice of arbitoati It was noted that
increasing the scope of mandatory obligations erptirties may give rise to
problems with invalid notices of arbitration, asansequence of non-
compliance with requirements of this type. In #emapt to alleviate such
concerns, but also to promote efficiency in reaquradequate information in
notices, it was proposed that an incomplete nai@bitration should not
prevent an arbitral tribunal being constituted, ,dgocther, that power be
conferred on the arbitral tribunal to rule on wiegthn incomplete notice is,
nevertheless, valid. It was agreed that this issugd be reconsidered at
future sessions of the Working Group. It was alsggested that the arbitral
tribunal should be given the express power to refgqueetification of the
notice of arbitration so that, if the notice istitéed, the proceedings may be
deemed to commence as at the date the (defecttiegwas initially

communicated.

The Working Group also considered a number of pped@mendments to
paragraphs 3 and 4 of Article 3 and proposed neagpaphs 4 to 7 (see
Secretariat Note 31 to 39). It was agreed hH®atriames and contact
details” of the parties should be required in tbéae, amending Article 3,
sub-paragraph 3(b). No support was given to tbpgsed amendment to
Article 3 sub-paragraph 3(c) to require only idBcdition of the arbitration
argument that was being involved. It was noted the proposed amendment
may cause difficulties for the use of the Ruleminiti party arbitrations.
Support was given to the proposed amendment talArdi, sub-paragraph

3(d) to include reference to disputes of a non+emttial nature; however it
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was agreed that such reference should be consisitdnprior wording agreed
upon by the Wording Group (see 8 above and Seiaehote 111). The
Working Group expressed some support for incluaiiigin the permissive
provisions, of Article 3 sub-clause 4(c), provisgrermitting the claimant to
include its statement of claim in the notice ofitdbion if it so chooses. This
was, however, subject to further discussion. A benof issues were raised
regarding proposed new Article 3, paragraph Sval$ noted that reference to
“any comment” on the demand as proposed in newpsidgraph 5(a) was
vague and ambiguous and should not form the basisrandatory obligation
on the respondent with respect to the notice afratton. Further, it was
debated whether the requirements of the proposegaeagraph 5 would be
better suited being optional rather than mandatagstly, concern was raised
over the time period within which the respondertbiprovide a response to a
notice of arbitration under proposed new paragg&poncern was expressed
that, in practice, the proposed thirty day timeiimay provide too short a
time period in some cases and “...did not appeaetsybchronised with other
time periods such as the fifteen day period fotlehging an arbitrator...”

(A/ICN.9/WG.II/XLVI/CRP.1/Add.2 para. 16).

Article 4 — Representation and assistance
It was agreed to replace the phrase “persons ofcheice” with “persons
chosen by them” to take into consideration coungel may not be able to be

present at an arbitration by virtue of a heavy dale for example.
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Issues discussed included the extent to which r@septative of a party acting
for that party should be required to disclose ttape of their authority (see
Secretariat Note 140). Concerns were raised gidkeibility of requiring
parties to an arbitration to disclose the scopautifiority, particularly if such
disclosure gave rise to matters the subject ofl lpgdessional privilege.
Despite such concerns, it was agreed that it wbeldeneficial for
represented parties to be required to disclosedhtent of its representative
powers. “It was suggested that the provision ghbel drafted in a flexible
manner, allowing the arbitral tribunal to determameits own motion the
extent to which it needed to be provided with infation on the scope of
authority” (A/CN.9/WG.II/XLVI/CRP.1/Add.2 para. 23)The purpose of the
modification is to prove to an opposing party thaepresentative of the party

has authority to act in that capacity.

Proposed article 4 bis — Designating and appointinguthorities

An issue raised for consideration was a proposedarngcle, Article 4 bis (see
Secretariat Note 141 and 142). This providesHerSecretary-General of the
Permanent Court of Arbitration at The Hague to glesie an Appointing
Authority in default of agreement between the jpartis to an Appointing
Authority or where the agreed Appointing Authonigfuses or fails to act in
accordance with the UNCITRAL Arbitration Rules, mguest from any party
to the arbitration. (Proposed Article 4 bis, paspip 2). Proposed new Article
4 bis, paragraph 1, provides that the parties nyegeathat the Secretary-
General of the Permanent Court of Arbitration acthee Appointing Authority

under the Rules. Neither proposed new paragrdph @her proposed
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paragraphs 3 to 6) make provision for the Perma@entt of Arbitration to

designate itself as the Appointing Authority.

Proponents of the amendment argued that vestinge¢hmanent Court of
Arbitration with a designating function as proposess an attractive and
sensible solution whereby the UNCITRAL ArbitratiRules themselves could
provide for a possible “gap” in the appointment hiaery. It was noted that
the Permanent Court of Arbitration is an intergoweental institution, with a
broad membership, which has a successful histoagting as an Appointing
Authority. It was argued that vesting such a powwdhe Permanent Court of
Arbitration would minimise the delay in commenciadpitration proceedings
and provide a more streamlined approach; and wittih@upossibility of
needing to seek the assistance of State courtshefut was argued that the
proposal would promote accountability and flexilgilgiven the membership
and record of performance of the Permanent Couktloitration.

Additionally, it was argued that such change “...vebpteserve the freedom
of the parties to select any other Appointing Auittydout give them a

predictable rule in the event they do not agre®/CN.9/WG.II/XLVI/CRP.2)

Opponents to the change argued that the proposaiduld not sufficiently
take account of the cultural and regional applidgtnf the UNCITRAL
Arbitration Rules, and would have the consequemcetralising all cases
where the parties had not designated an Appoiitutgority in the hands of
one organisation” (A/CN.9/WG.II/XLVI/CRP.1/Add.3 @ma4). Further, it was

noted that while such provision may be more sugtdbit investor-State
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arbitration, such provision may not be suited ioral or domestic

arbitration.

While a variation of the amendment was put forwaltdwing the Permanent
Court of Arbitration to designate another Appoigtiuthority if it considers

it appropriate, the prevailing view, subject tothar discussion at subsequent
Sessions of the Working Group, was the existinghraeism for the
designation of an Appointing Authority should begerved. Consequently
further consultation and comment is required froRRAG members (as
indicated in the intervention made on behalf of ARby Dr Croft, which is

set out in the Appendix to this Report).

In relation to paragraph 2, the Working Group whthe view that the text
should be amended to clarify that the parties ceakk the assistance of the

Appointing Authority at any time during the arbticm proceedings.

Section Il. Composition of the arbitral tribunal

Article 5 — Number of arbitrators

The Working Group was divided on whether the défaué on the number of
arbitrators, which is presently three, should belified. In its debate, option
1 variant 1 of the proposals received the widegpstt; namely that if the
parties have not previously agreed that there bleatinly one arbitrator, then
three arbitrators should be appointed (see Se@eNwote 143). An issue was
raised regarding the practicality of imposing aémember tribunal in small

arbitrations. To alleviate such concerns and tonate procedural flexibility,
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an alternative proposal was put forward for themattic appointment of one
arbitrator where the process can be extended tadaerdor appointment of
three arbitrators on the requestether party. This proposal received
considerable support. Option 2 raised for disawsai proposal whereby,
absent agreement between the parties, the notmditfation would contain a
proposal on the number of arbitrators and in tteeabe of the respondent’s
agreement the Appointing Authority would determihe number (see
Secretariat Note 43). This option received legpsrt, on the basis that
involving an Appointing Authority from such an eagoint in time may lead
to unnecessary time delays. The Working Groupeafjte consider the
wording of this alternative proposal and its tirmeit for the respondent’s

agreement at a later session.

Paragraph 2, as proposed, was supported by theiMgd&toup (see
Secretariat Note 144). It was agreed that, asosexp the parties should
define their own method for constituting an arbitrdounal where they decide
that the tribunal is to be composed of a numberlbitrators other than one or

three.

Articles 6-8 — Appointment of arbitrators

Article 6
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Article 7

Most of the discussion concerned the inclusionroppsed new Article 7 bis
in the text, which makes specific provision for #gpointment of arbitrators
in multi-party arbitrations (see Secretariat Not&)f Given the emphasis
placed on developing the UNCITRAL Arbitration Rutesaccommodate and
facilitate multi-party arbitrations, more specifigathe Working Group
generally supported the principle of allowing npiki claimants (jointly) and
multiple respondents (jointly) to each (as a graym)oint an arbitrator. It was
also noted that the provision should also be wordedway that takes into
consideration the possibility of there being mudtiplaimants and one

respondent, or vice versa.

Further issues were raised in relation to proposed Article 7 bis, paragraph
2, which deals with the failure of the parties ¢pee to constitute an arbitral
tribunal. Views were expressed in favour of givthgse provisions a broad
operation and including provisions which give th&vant Appointing
Authority power to constitute the arbitral tribunal®...cover all possible
failures” (A/CN.9/WG.II/XLVI/CRP.1/Add.3 para 13as it may be difficult
to predict the circumstances in which the appoimtinpeocess may break

down. These views received wide support.

There was further discussion on whether the discraty power conferred on
an Appointing Authority in proposed Article 7 bianagraph 2, which gives
discretion to the Appointing Authority to appoimt arbitral tribunal, also

grants the power to revoke such appointments (serefariat Note §47). This



20

issue gave rise to concern that it may “...depriveigsof the right to appoint
their own arbitrator and give the multiple parteo failed to appoint an
arbitrator the ability to cause all arbitratord®appointed anew by the
Appointing Authority” (A/CN.9/WG.II/XLVI/CRP.1/Add3 para 14).
Nevertheless, the Working Group agreed that sustrelionary power of the
Appointing Authority to revoke is important for Kbility. The Working
Group noted that the problems highlighted inEheco'® case on this issue
had resulted in amendments to the ICC Rules and IELiles and the view
was expressed that amendments should also be madevised text of the
UNCITRAL Arbitration Rules to accommodate the peahk associated with
this decision. Consequently it was agreed tatppointing Authority
should appoint the entire arbitral tribunal in amtstances where parties on
the same side in a multi-party arbitration are lmgintly to agree on an
arbitrator. The Working Group also debated whethevo-step procedure
should be put in place in order to preserve thiet i§ the parties to appoint
their arbitrator. Under this procedure, the pani®uld first nominate their
proposed arbitrator to the Appointing Authority ahén have that nominated
arbitrator appointed. The view of the Working Guomas that while the two-
step procedure had merits it may overly complitiageproposed provisions.
It was agreed that there may be an easier solbti@aisimple rephrasing of the
proposed provision (by inserting the words “or pp@int”). The Working

Group will revisit this provision at a later sessio

0 Cass Civ 1re, 7 January 19%ciétés Siemens & BKMI v Société Dy¢@92) 119 JDI 707. In this
case the FrencBour de cassatiodeclined to uphold the validity of an appointmeh&bp arbitrator,
and held that “the principle of the equality of {terties in the appointment of arbitrators is ateratf
public policy and can be waived only after a digplods arisen” (see the Paulsson and Petrochilos
Report at 183). This decision “directly influencgfaulsson and Petrochilos Report at 184) the
revision of Article 10 of the ICC Rules and Arti@el of the LCIA Rules. It has been noted that the
solutions made in both the revised ICC and LCIAeRdre “sound and workable” (Paulsson and
Petrochilos Report at 187).
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Article 8
It was agreed that Article 8 be deleted consideitingd effectively been

substituted by Article 4 bis (see Secretariat NZt&).

Challenge of Arbitrators — Articles 9 — 12

Article 9

The proposed amendments to Article 9 arose outggesstions by the
Working Group that the ongoing duty of disclosuyeabbitrators should be
clarified using similar language to Article 12(X)tbe UNCITRAL Model

Law (see Secretariat Note 149 and 150).

Issues arose regarding the content and form afetipgired disclosure by
arbitrators, establishing to the parties that theyindependent and impatrtial.
It was agreed that the proposed model statemandependence was
beneficial (see Secretariat Note 150). It wasahdtat the language used in
the proposed statement corresponded with the Igegoithe model statement

in the IBA Rules on Ethics for Arbitratots.

Articles 10 and 11

Article 12
Issues arose regarding the time limits for chakeobarbitrators provided for
in paragraph 1 (see Secretariat Note 153). Itneted that a proposed

provision allowing the party making the challengéhaive sixty days to seek a

11BA Rules of Ethics for International Arbitratoiis, Yearbook Commercial Arbitration, A.J. van den
Berg (ed.), Vol. X1l (1987), pp. 199 — 202, accebgm Kluwer Law International, 12/03/2007
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decision on the challenge by the Appointing Auttyomay be too long in
practice. It was suggested that a time periothiafytdays would be more
practicable if an initial period of fifteen days svarovided from the date of
notice of the challenge to allow for the possipibtf the other party agreeing

to the challenge and the challenged arbitratordwétving.

There was also discussion of the proposal to emptiweeAppointing
Authority, in amendments proposed to paragrapb appoint an arbitrator
directly if it considered in the circumstances taatarty should have its right
to appoint a replacement arbitrator withdrawn Seeretariat Note 54). It
was agreed that this power should not be limiteceigeo certain situations,
for example where a party abuses the challengeegwe constantly, but
rather to all circumstances. So instead of adggithreshold requirement in
the Rules, a broad wording of this empowering iovi, allowing discretion,

was favoured by the Working Group.

Article 13 — Replacement of an arbitrator

The issue of unapproved resignation or failureeidgrm by arbitrators was a
topic of discussion for the Working Group in thentext of proposed
amendments to Article 13, paragraph 2 (see Seimehote 155). A
particular issue discussed was how and in whaticistances an Appointing
Authority might decide that “the circumstancestod arbitration” warrant the
appointment of a substitute arbitrator. Concers vedsed regarding the
proposed wording of the provision, and it was adtbat the original wording

of the text, which had provided no problems inglast, was sufficient. The
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Working Group also discussed whether power shoeldiven to the
arbitrators themselves (rather than only a pagyetermine, in certain
circumstances, whether to proceed as a truncabechél or seek approval
from the Appointing Authority to do so (see SecrietaNote 155). It was
noted that such power may not give enough protet¢tidhe parties,
especially if there is collusion between arbitratoHowever, support was
expressed for such a provision because the pamagsnot always be aware
during proceedings that an arbitrator is failingpesform arbitral functions.
Further support was expressed for the suggestadrthik arbitrators, in such
circumstances, should be required to refer theeigsthe parties, who in turn

can proceed with designating an Appointing Authorit

Finally, the view was expressed that the proposgdestion mixes two
situations that should be treated separately. €prently it was suggested
that a clear distinction should be made betweemebhecation of the
appointment of an arbitrator who fails to act amel tesignation of an
arbitrator for invalid reasons; as each situatioghtngive rise to different
consequences, liability or otherwise. This issilebe further considered at

subsequent meetings of the Working Group.

Article 14 — Repetition of hearings in the event othe replacement of an

arbitrator
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Section Il — Arbitral Proceedings

Article 15 — General provisions

Amendments were proposed to Article 15, paragrdpsand 3; the principal
addition being the addition to paragraph 1 of tiwing: “The arbitral
tribunal, in exercising its discretion, shall contithe proceedings with a view
to avoid unnecessary delay and expense and todgreviair and efficient
process for resolving the parties’ dispute” (seer&ariat Note (Add.1) 13 and

14).

The proposed amendments to paragraphs 1, 2 ande3adepted by the

Working Group.

Proposals were made for a new paragraph 4 in Arli6| providing for
consolidation, joinder and confidentiality provisg(see Secretariat Note
(Add.1) 15 to 18). Significant debate surroundedissue of consolidation of
cases before arbitral tribunals (see Secretaritg fadd.1) 15). It was agreed
that the issue of consolidation should be a mdgait with under the Rules, as
under the existing UNCITRAL Arbitration Rules it wanly possible where

the parties specifically agreed to consolidation.

The Working Group expressed some concerns ovevohging of proposed
new sub-paragraph 4(a). It was noted that allowaimgrbitral tribunal to deal
with claims which involve the same parties andsiaig out of the same legal
relationship” poses significant problems giverpitdentially ambiguous

meaning. For example, does this mean fresh cleande made under this
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consolidation provision, or does it mean partigs @ansolidate different
disputes given the link of the same legal relatigp® In relation to the
former, it was suggested that this possibility vidoloé better dealt with by
provisions allowing amendment to the statementaft In relation to the
latter, “the application of the provision might geidt parties to arbitration
proceedings under terms which differed from thageed in their arbitration
agreement” (A/CN.9/WG.II/XLVI/CRP.1/Add.4 para 14pespite these
concerns, the view was expressed that a providitimsnature may be
beneficial as a way of providing an efficient methad resolving linked
disputes between a range of parties and also rebdagqeossibility of
inconsistent awards in parallel arbitrations. FRert “[i]t was (noted)...that
such a provision should be carefully drafted ineori clarify that
consolidation would only be possible if either di@m was already subject to
the UNCITRAL Arbitration Rules, or the parties egpsly agreed that the
claim should be subject to consolidation” (A/CN.93M/XLVI/CRP.1/Add.4
para 13). Despite some support, the Working Grdtimately agreed to
delete the proposed sub-paragraph 4(a) given theofanecessity in
circumstances where an amendment of the staterhelatim would address

the problem and, if not, given the complex isstespgroposal would raise.

Significant debate also took place in relationh® jpinder proposal contained
in new sub-paragraph 4(b). This proposed provia®set out in the
Secretariat proposals was inspired by Article 29.df the London Court of
International Arbitration Rules (see SecretariatedN@dd.1) 6). The LCIA

Rules essentially allow, upon the application phaty, one or more third
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persons to be joined in an arbitration as a parthe proceedings, and awards
to be made in relation to them as a consequenkerewas some concern
expressed in relation to the principle that pantnest consent to arbitration,
which would be circumvented by the proposal if iadtiparty could be joined
over its objection. In this context it was suggesihat the provision would
only be acceptable if the provision contained amni@r opt-out proviso, or if
it was modified so that all parties in an arbitvatagreed to the joinder. It was
also noted that securing the agreement of all #inégs would be necessary
should issues relating to the recognition and esfment of the arbitral award
be raised. In an attempt to alleviate concernardigg consent, it was noted
that in practice all parties always retained tiy@trio agree on joinder without
the operation of a special provision of the Rulegbding joinder. In any event
it was suggested that the Working Group shoulafolihe approach taken by
the LCIA Rules and require a third party to provadasent in writing that it
agrees to be joined to an arbitration proceetfingurther, it was suggested
that in relation to an award being made in caseevthere is a joinder, it is
irrelevant to state expressly in the Rules thaaward will be made with
respect of all the parties involved in the arbitnat Views were expressed
that, presumably, the agreement of the third pattgn they join an arbitration
proceeding requires them to be bound to the detation of the arbitral
tribunal operating under the UNCITRAL ArbitratioruRs. In other words, if

the third party agrees to join as a party to ag@edg (or does not avail itself

12 Article 22.1 provides that: “Unless the partiesay time agree otherwise in writing, the Arbitral
Tribunal shall have the power, on the applicatibargy party or of its own motion, but in either eas
only after giving the parties a reasonable oppdifuo state their views: (h) to allow, only updret
application of a party, one or more third persanbe joined in the arbitration as a party, providegt
such third person and the applicant party haveardesd thereto in writing, and thereafter to make a
single final award, or separate awards, in respleall parties so implicated in the arbitration.”



43.

27

if an “opt out” provision in any joinder rules)ig at the very least implicit in
that agreement that an award may be made in nelatithat party as a
consequence. It was suggested that referencedsbolyl be made to the
making of an award, to ensure that parties areeatirat an award will be
binding on all parties generally, regardless of thbethey are original parties
or not. Given the extent of the possible changbéedRules, it was agreed that

this issue be revisited in future sessions of tleekiig Group.

During the session it was considered whether itldvbe appropriate to
include a “...general provision regarding confidelitifaof proceedings, or of
the materials (including pleadings) before theteabtribunal” (see Secretariat
Note (Add.1) 17 and 18 and A/CN.9/WG.II/WP.145/Adgdara 7). The
attribute of confidentiality is seen by many todreimportant element in
international arbitration but at present thererarging views on the
importance of confidentiality in proceedings. Bspsessions the view of the
Working Group was not to include such a provisiomhie Rules, but leave it
to the parties and the arbitral tribunal to deteerthe level of confidentiality
for themselves on a case by case basis. Propoofethis confidentiality
clause relied upon the recent English Court of Applecision irCity of
Moscow v Bankers Trugtin support of the desirability of the inclusionaf
confidentiality provision in the revised text oetUNCITRAL Arbitration
Rules. That decision required the operative pathi@arbitral award to be
made public. Further, it was noted that a numbettter international

organisations such as the LCIA and WIPO had inaualeonfidentiality

13 Department of Economic Policy and Development @fGhy of Moscow and another v Bankers
Trust Company and Anothf2004] EWCA Civ 314.
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clause in their Rules, and so the UNCITRAL ArbitatRules should follow
suit. Opponents of the rules questioned the extewhich the confidentiality
clause is to apply. It was argued that should sugtovision be included, then
issues such as when the duty of confidentialityirmsegnd ends, to whom the
duty of confidentiality would apply, and what exteps were to apply to such
a duty, would overly complicate the Rules and gise to considerable
problems (and for an extensive discussion of tpesklems se&sso

Australia Resources Limited v Plowm@r®95) 183 CLR 10 (HCA)). Further,
it was argued that such a provision would run agjatme principle of
transparency in international arbitration, and wigaovide an inflexible
limitation on an area of law which is still develog (see Secretariat Note
(Add.1) 918). Thus, given the fact that the isstieomfidentiality is evolving,
and the revised text of the UNCITRAL Rules will mokely not be reviewed
for a number of decades, it was suggested thdidtier approach is to leave
this issue to the parties themselves, who undetsdtenparticular issues in
relation to their case, and thus can tailor a le¥eonfidentiality to their
needs. It was suggested that reference to thépitgof a confidentiality
clause should be included in the model arbitratianise, to remind the parties
that the Rules did not provide for confidentialiffhe Working Group agreed

not to include a confidentiality clause in the s&d text of the Rules.

It was also debated whether the arbitral tribuhal$d be given express
power, at any time, to extend or shorten time plsrjgrescribed under or
pursuant to the Rules. Concern was raised thairthesion could infringe on

the agreement of the parties, especially if théigmagree that an arbitral
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proceeding should be completed within a defineibgesf time. To alleviate
this concern, it was suggested that the arbititalimal should be required to
provide justification for the change of procedunade limits; however, the
Working Group did not support this proposal. TherWhg Group decided
such a power should be provided for expresslyenRhbles, and agreed to
establish such authority. It was however, agreatlttiis would not “...alter
the general time frames that might be set by thegsan their agreements
without prior consultation with the parties” (A/CNWG.II/XLVI/CRP.1/

Add.4 para 31).

Article 16 — Place of Arbitration

Issues arose regarding the terminology to be useeférring to the place of
arbitration; in particular whether reference shdwdmade to “seat”,
“location” or “venue” (see Secretariat Note (Add{®). It was suggested that
it was necessary for the purpose of clarity toinlistish between the legal and
physical places of an arbitration, given the conseges. A number of
proposals were considered — including replacingtirase “place of
arbitration” in paragraphs 1 and 4 of Article 1@lwiseat” or “juridical seat”

of arbitration. It was also suggested that refeeeo the place of arbitration
be restricted to locating where the arbitratiotoisake place, geographically
only. Reference was also made to Article 16.hefltCIA Rules which
provides that: “The arbitral tribunatayhold hearings, meetings and
deliberations at any convenient geographical piadts discretion; and if
elsewhere than the seat of the arbitration, thigration shall be treated as an

arbitration conducted at the seat of the arbitratié (emphasis added). It was
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noted that the distinctions between the phrases w@nfusing, and the
interpretation of these words may be problematidifferent languages.
Concerns were raised regarding the current praoficeferring to the place of
arbitration with the implication that it was intesdlthat this place is to be the
seat of arbitration. Further, the issue was ravgeether the Working Group
should, in the course of revising the Rules in th&pect, maintain consistency
by following the wording of Article 20 of the Modehw, which refers to the

“place of arbitration”.

It was also debated whether the UNCITRAL Arbitratieules should clarify
whether the legal place of arbitration determitneslaw applicable to the
arbitral procedure and court jurisdiction. The Wog Group, however,
agreed that it was not necessary to attempt to makesions in this respect —
rather this was an issue to be resolved by thacgtye law. Additionally, the
view was expressed that because of the differipgagehes in this respect in
various legal systems, the Rules were not the g@piate forum in which to

attempt to determine these issues.

Article 17 — Language

The Working Group agreed that the parties to airation agreement should
be free to agree to use more than one languagearbéral proceeding.
Accordingly, no proposals have been made to amehd@17 (see

Secretariat Note (Add.1) 711).
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Article 18 — Statement of Claim

A number of issues were discussed in relationegtioposed amendments of
Article 18 (see Secretariat Note (Add.1) 112 to)f[1Bwas agreed that
reference should be made to “contact details” bygaragraph 1(a) of Article
18 in line with previous proposed amendments tdiXNEITRAL Arbitration
Rules in relation to notices of arbitration (seewa18). In relation to sub-
paragraph 2(b), it was debated whether the texildhme phrased in a way
which will encourage the parties to focus theirmigsions with a more legal,
rather than merely factual, perspective. It wagyssted that this was
unnecessary, and may not be sufficiently flexibléake into consideration
practice and customs in different legal systemesite these concerns , it
was agreed that the proposal had merit and wowldge for consistency of
legal submissions by requiring parties from différiegal cultures to focus on
the legal issues. Discussion also turned to wihektieee should be a
requirement placed on parties to include with tiagesnent of claim all
documents and evidentiary materials. In this cdntevas proposed that in
the applicable provisions the word “may” be repthbg the words “shall, as
far as practicable”. It was noted that by obliganglaimant to produce such
materials, they may be precluded from providingsegiuent materials at a
later stage. To alleviate these concerns, it wggested “shall” be replaced
with “should”. This issue will be revisited whemet Secretariat develops

alternative proposals for consideration.
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Article 19 — Statement of Defence

Like the issues surrounding the Statement of Claiovisions in Article 18,
issues were also raised in relation to Article 4910 the proposals with
respect to Article 19, see Secretariat Note (Ad§l1¥) to 16). It was agreed
that the amendments to Article 19 should mirrordtagement of claim
requirements. Further, it was noted that the gions should be aligned with
sub-paragraph 3(d) in order to keep the requiresnefnthe provisions
consistent. It was also considered that if the egent to arbitrate was not in
writing there should, at the very least, be suffitievidence of the agreement
provided. It was agreed that an evidentiary requénet of this nature should

be incorporated, which is consistent with Articleub-paragraph 3(c).

The issue of set off was also considered in theéestof Article 19. Given the
complexity of set off and related issues it is hdlfo set out the proposed
amended paragraph 3 of Article 19 (with proposetitemhs underlined) as
follows:

3. In its statement of defence, or at a later stage inrthigal
proceedings if the arbitral tribunal decides tihat delay was
justified under the circumstances, the respondexyt make a
counter-claim or rely on a claim for the purpose aet-offarising
out of the same-eentralggal relationship, whether contractual or
not errely-ena-claim-arising-out e same-contractforthe
purpose-of-a-saiff.

It was proposed by the Secretariat that the wordfreub-paragraph 3 of
Article 19 be widened, applying to anything “arigiout of the same legal
relationship, whether contractual or not”. Thisgwsal received support from
the Working Group, but the main issue discussetigmcontext was the

appropriate scope or extent of such a provisiothigrespect it was
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suggested that a phrase that should be incorparatethe proposed
amendment requiring “substantial connection”. Thisjas said, would ensure
that only claims meeting the threshold of “subsg&monnection” could be
raised against the original claim and thus possbtyoff the original claim
thereby limiting the application of the provisidhwas also noted that the
issue differs from jurisdiction to jurisdiction, @sso in order to maintain the
“neutrality” of the UNCITRAL Arbitration Rules it wuld be desirable to
ensure the provision is worded in a manner whidikéty to be generally
applicable in a variety of legal systems and cekuiThe provision will be

considered further at subsequent sessions.

Article 20 — Amendments to the claim or defence

Article 21 — Pleas as to the jurisdiction of the avitral tribunal

A number of issues were discussed in relation talker21. It was noted in
relation to paragraph 2 that the proposed provisiay need to be harmonised
with respect to the provisions relating to the ekt jurisdiction (see, for

example, Article 1 and 8 to 112, above).

Conclusion

It is hoped that this brief summary of the discossiof the Working Group at
its last session will assist APRAG Member Orgaimisest first, as a
convenient source of additional information in tiela to the revision of the

UNCITRAL Arbitration Rules; and, secondly, to assisthe formulation of
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views, comments and recommendations for furthesises of the

UNCITRAL Working Group.

Please do not hesitate to make contact if you hayecomments or queries
(ccroft@bigpond.com). In particular, comments loa proposed new Article
4 bis (see 121 to 124, above, and the Appendiay)elould be appreciated

as soon as convenient.

Dr Clyde Croft SC
Kieran Hickie

APRAG Representatives/Observers

15 March 2007
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APPENDIX

[see 124 of the Report]

APRAG Intervention on role proposal for Permanent Court of Arbitration as
Appointing Authority

“APRAG has the utmost respect for the work andgritg of the Permanent Court of
Arbitration and its staff — and thinks it presertlys a very useful function as a default

designating authority under Article 6.2 of the mrEsRules.

The present proposals do, however, represent disagn change from the present
position which needs to be considered very casehyl APRAG and its member

organisations.

This is particularly the case because one of thectises of APRAG is to foster the
development of arbitration and arbitral institusdn the Asia Pacific region and a
balance in this respect throughout the world’sossi It is not suggested that the
Permanent Court of Arbitration would not seek thiaee regional balance but the
view may be taken by APRAG and its members thadt its members should have
more direct control in this respect and not sureerthlis responsibility to an
organisation which is not based in the Asia Pacégion. Consequently the view
may be taken that the role of the Permanent Cdwthmtration under the present

Rules should not change.

On the basis of this concern APRAG will consultwihember organisations in

relation to the proposed changes in light of theadke of this Session with the view to
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providing a more considered response at the fatgisth session of the Working

Group in Vienna.

Pending the consultation process APRAG would prtseppose the proposed
changes to the role of the Permanent Court of Aatxiin; or the substitution of any
other organisation to take up the proposed extermlecbf the Permanent Court of

Arbitration.”



