ASIA PACIFIC REGIONAL ARBITRATION GROUP

Report on Forty-eighth Session of the UNCITRAL Wanig

Group Il (Arbitration)

New York, 4-8 February 2008

Background

The United Nations Commission on International Eradw (UNCITRAL) at
its thirty-second session welcomed the opportuttitdiscuss the desirability
and feasibility of developing the law of internait@ arbitration. The proposed
developments included assessing and reviewing HEITURAL Model Law
on International Commercial Arbitration (“the Moddlaw”) and the

UNCITRAL Arbitration Rules (or “the Rules”).

The Commission at its thirty-ninth session (New k,at9 June-7 July 2006),

discussed the future work of the Working Group.

In particular, the Report of the Commission ndtes:

183. The Commission took note of suggestions @& th
Working Group made at its forty-fourth session (New
York, 23-27 January 2006) that priority considerati
be given to, inter alia, possible revision of the
UNCITRAL Arbitration Rules; arbitrability of intra-
corporate disputes (and possibly other issuesimgléb
arbitrability, for example, arbitrability in thedids of
intellectual property rights, investment disputes,

1d., Sixty-first Session, Supplement NqA/B1/17), 1183-1187, pp 32-33



184.

185.

186.

insolvency or unfair competition); and online dispu
resolution (see A/CN.9/592, paras. 89-95).

It was agreed that the topic of revising ti¢CITRAL
Arbitration Rules should be given priority. The
Commission noted that, as one of the early instnime
developed by UNCITRAL in the field of arbitratiothe
UNCITRAL Arbitration Rules were recognized as very
successful text, adopted by many arbitration csrdrel
used in many different instances, such as, for @k&am

in investor-State disputes. In recognition of thecess
and status of the UNCITRAL Arbitration Rules, the
Commission was generally of the view that any lienis

of the UNCITRAL Arbitration Rules should not alter
the structure of the text, its spirit or its draffistyle,
and should respect the flexibility of the text eatthan
make it more complex. It was suggested that the
Working Group should undertake to define carefthily

list of topics that might need to be addressed in a
revised version of the UNCITRAL Arbitration Rulds.
was observed that the list contained in document
A/CN.9/610/Add.1 provided a useful starting point i
that respect.

The topic of arbitrability was said to be iarportant
guestion, which should also be given priority. lasv
said that it would be for the Working Group to does
whether arbitrable matters could be defined inege
manner, possibly with an illustrative list of such
matters, or whether the legislative provision to be
prepared in respect of arbitrability should idgntihe
topics that were not arbitrable. It was suggeshed &
study might be undertaken of the question of
arbitrability and other forms of alternative disput
resolution in the context of immovable propertyfain
competition and insolvency. It was cautioned, hosvev
that the topic of arbitrability was a matter ragin
questions of public policy, which was notoriously
difficult to define in a uniform manner, and that
providing a pre-defined list of arbitrable mattexuld
unnecessarily restrict a State’s ability to meetace
public policy concerns that were likely to evolveeo
time.

Other topics mentioned for possible inclusionthe
future work of the Working Group included issues
raised by online dispute resolution. It was sugegbst
that the UNCITRAL Arbitration Rules, when read in
conjunction with other instruments, such as the
UNCITRAL Model Law on Electronic Commerce and



the Convention on Electronic Contracts, already
accommodated a number of issues arising in theenli
context. Another topic mentioned was the issue of
arbitration in the field of insolvency. Yet another
suggestion was to address the impact of anti-suit
injunctions on international arbitration. A further
suggestion was to consider clarifying the notiosedu

in article I, paragraph 1, of the New York Conventi

of “arbitral awards made in the territory of a Stather
than the State where the recognition and enforcenfen
such awards are sought” or *“arbitral awards not
considered as domestic awards in the State where th
recognition and enforcement are sought”, which were
said to have raised uncertainty in some State solhe
Commission also heard with interest a statementemad
on behalf of the International Cotton Advisory
Committee suggesting that work could be undertaken
by the Commission to promote contract discipline,
effectiveness of arbitration agreements and enfioece

of awards in that industry.

187. After discussion, the Commission was genealithe
view that several matters could be dealt with bg th
Working Group in parallel. The Commission agreed
that the Working Group should undertake work on the
question of a revision of the UNCITRAL Arbitration
Rules. It was also agreed that the issue of aHilitsa
was a topic that the Working Group should also
consider. As to the issue of online dispute resmtit
was agreed that the Working Group should place the
topic on its agenda but, at least in an initial ggha
should consider the implications of electronic
communications in the context of the revision oé th
UNCITRAL Arbitration Rules.

On the basis of this mandate from the Commissian \tYlorking Group
commenced its work revising the UNCITRAL ArbitratidRules during its
forty-fifth session in Vienna, in September 2006ollowing the session in
Vienna, the Working Group convened, in its fortytlsj forty-seventh and
forty-eighth sessions, in New York (February 200/ignna (September 2007)

and New York (February 2008), respectively. Therkfm Group has been

assisted in its most recent sessions by five deggtensive notes prepared by
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the UNCITRAL Secretaridt all of which are entitledSettlement of
commercial disputes: Revision of the UNCITRAL Aalibn Rules (Note by
the Secretariatlreferred to in this Report as the SecretariateNptus the
specific reference which is abbreviated to WP.1W8?.145/Add.1 etc, as
appropriate). The Working Group has also beenseskiin its work by a
Report prepared by Mr Jan Paulsson and Dr Geofgaigochilos, which is
entitled Revision of the UNCITRAL Arbitration RuiesThis Report is, for
convenience, referred to as the Paulsson and Rét®dreport. There are

extensive references to this Report in the Seda¢tdpte(s).

Revision of the UNCITRAL Arbitration Rules

5. The approach adopted by the Working Group to thesien of the
UNCITRAL Arbitration Rules was to reconvene in Nefork in February
2007, Vienna in September 2007 and in New Yorkebrbary 2008 in order
to continue discussion in relation to areas ofUNCITRAL Arbitration Rules
where revision might usefully be made. “It was sidered that the focus of
the revision should be on updating the Rules totrokanges that had taken
place over the last thirty year$.” It was noted that the UNCITRAL
Arbitration Rules may be used in a broad rangeirecmstances and that at
least four main types of arbitration could be idfeed where the Rules were
used in practice, namely: “...disputes between peivadbmmercial parties

where no arbitral institution was involved (a tygEmetimes referred to as “ad

2 AICN.9/WG.Il/WP.145 (6 Dec 2006) and A/CN.9/WGWP.145/Add.1 (6 Dec 2006),
A/CN.9/WG.II/WP.147 (3 Aug 2007), A/CN.9/WG.II/WR47/Add.1 (3 Aug 2007) and
A/CN.9/WG.II/WP.149 (30 Nov 2007), availablevatvw.uncitral.org

% which is not an official UNCITRAL Document, butggars on the UNCITRAL website in the
material in relation to Working Group Il (Arbitrath) Forty-fifth session, Vienna, 11-15 September
2006(see www.uncitral.org).

* AICN.9/614 para 16.



hoc” arbitration), investor-State disputes, State $tate disputes and
commercial disputes administered by arbitral ingtins”> It was also noted,
in discussions in the forty-eighth session in Newrkythat the Model Law
treats the expression “commercial’ very broadlyeed. The footnote to
Article 1, paragraph (1) of the Model Law indicatéss very clearly, in the
following terms:

The term “commercial” should be given a wide intetption so as to
cover matters arising from all relationships of @aneercial nature,
whether contractual or not. Relationships of a m@mtial nature
include, but are not limited to, the following teattions: any trade
transaction for the supply or exchange of goods services;
distribution agreement; commercial representation agency,
factoring; leasing; construction of work; consultinengineering;
licensing; investment; financing; banking; insur@ncexportation
agreement or concession; joint venture and othendaf industrial or
business co-operation; carriage of goods or passeiy air, sea, rail
or road.

6. More specifically, in relation to methodology, tiieport of the Working
Group on Arbitration and Conciliation on the workits forty-fifth session
(Vienna, 11-15 September 2006) A/CN.9/614 notedptbsition as follows:

4. Broad support was expressed for a generic apprbat sought
to identify common denominators that applied totgfies of
arbitration irrespective of the subject matter lod dispute, in
preference to dealing with specific situations. e TWorking
Group took note that the Rules had been easilytadap be
used in a wide variety of circumstances coveritgaad range
of disputes and that this quality should be rethineThe
Working Group further noted that the Rules coulglgpn the
future to other situations or types of disputes tied not yet
been identified. The view was expressed thatespractice in
various areas, including in investor-State disps#étlement,
was still developing, it would be undesirable telséo design
specific provisions at this stage. It was alsotestathat
inclusion of specific provisions could undermine texisting
flexibility of the Rules and limit the discretiorf osers to adapt
the Rules as they saw fit.

® Draft Report of the Working Group on Arbitrationda@onciliation on the work of its Forty-fifth
Session (11 September 2006) (A/CN.9/WG.II/XLV/CRBdL1),117, p5.
®1d., 118 to 120, pp 5 and 6.



5. After discussion, the Working Group agreed that structure
and spirit of the UNCITRAL Arbitration Rules shoulde
maintained. Given that some of the discussion would
potentially develop useful conclusions relating gpecific
situations, such as investor-State disputes oritutisnal
arbitration, it was agreed that any such conclissisimould be
reflected in thetravaux préparatoiresvhether nor not those
conclusions were ultimately reflected in the Rubtesin any
material that might accompany the Rules.

6. With respect to the working method to be fokwmvat the
current session, it was suggested that the Workangup
should identify areas where a revision of the UNRAL
Arbitration Rules might be useful, possibly giviimglications
as to the substance or principles to be adopteelation to the
proposed revisions, in order to allow the Secratao prepare
for subsequent sessions the first tentative drathe revised
UNCITRAL Arbitration Rules. The Working Group agckeon
the basis of documents A/CN.9/WG.11/WP.143 and Adth
define the list of topics that might need to beradded in a
revised version of the UNCITRAL Arbitration Rules.

As indicated above, further, more detailed, infaiiora in relation to the
provisions of the UNCITRAL Arbitration Rules andsigs arising with

respect to their revision are contained in the &adat Note WP.145 {6.

Having already settled the methodology for the workrevision of the

UNCITRAL Arbitration Rules the Working Group turnéa consider the rules
themselves. As was noted previously in the APRAEpdRt on the forty-sixth
session in New York in January 2007 before theusision of the provisions
of the rules in detail, the Working Group agreedthat New York session,
that harmonisation in the drafting of the revisdd@TRAL Arbitration Rules

with the UNCITRAL Model Law was not a fundamentafjuirement, though
in some instances the Working Group might regardsitappropriate (see

Secretariat Note WP.145 {6). The Working Groupo adgreed at the



beginning of the New York session, in January 2@0#geplace phrases such
as “both parties”, “either party”, “one of the pag’ with the word “parties” to
promote the applicability of the rules to multi-pararbitrations (see
Secretariat Note WP.145 7). The following is sefosummary of some of
the important issues identified with respect toheatthe rules considered at
the forty-eighth session of the Working Group inMN€éork in February 2008.
This New York session began with considerationhef provisions of Article
38 of the Rules, following on from the previoussses in Vienna at which
discussion of the Rules had concluded with a d&ounsof Article 37 (see the

APRAG Report on the forty-seventh session, 56).

Section IV — The Award

Costs - Articles 38-40

Article 38

The consensus was that the word “reasonable” shibellddded to qualify
paragraphs (b), (c) and (d) of Article 38 as pregbsn Secretariat Note
WP.145/Add 1 142. This means that travel and aikpenses incurred by the
Arbitrators, the cost of expert advice and of othssistance required by the
arbitral tribunal and the travel and other expersfewitnesses to the extent
that these expenses are approved by the arbitveh&l must, in all cases, be
“reasonable”. It was also agreed to remove thedwWlegal” from paragraph
(e) of Article 38 so the costs of “representatiod assistance of the successful
party” generally might be claimed; without the eixig limitation that these

must be costs for “legal representation and asgista There was also
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agreement for the deletion of the word “successhsl’Article 38 did not deal

with the question of the criteria for apportionmehtosts.

Article 39
Issues regarding the operation of Article 39 waiisad in the Secretariat Note
WP145/Add 1 in the following terms:

44, The Working Group might wish to further dissus/hether the
appointing authority should be given a wider ralethe determination
of the fees or whether it would be preferable tovte a more
transparent procedure for agreeing on the methodaluulating the
arbitral tribunal’s fees from the outset.

45, The Working Group might wish to note that Begmanent Court of
Arbitration in the Hague has been approached oh itheatter and
agreed to be involved to a greater extent in practssues relating to
the fixing of the fees, in accordance with a primniswhich could read
along the following lines, and which would replgm@ragraphs (3) and
(4): “The arbitral tribunal shall make a proposattiag out the
principles according to which its fees are to beedi and shall
subsequently specify the amounts established byyiagp those
principles. At any stage, (a) the arbitral tribyral (b) any party, no
later than 15 days after the proposal was made, askythat the
principles or the amounts of the fees, and, if mpple, the deposit, be
established by the appointing authority or, if mpainting authority
has been agreed upon or if the agreed appointitigpaty does not
decide within thirty days of a party’s request,tbg Secretary-General
of the Permanent Court of Arbitration at The Hague.

There was significant discussion in relation to phevisions of Article 39 and
the importance of its provisions as going to leg#cy of the international
commercial arbitration process and the confidericésousers. Comments
were made in relation to the inherent conflictrdkrest in an arbitral tribunal
negotiating its own fees and rare situations wiaebérators may “overreach”
in seeking excessive fees. It was suggested thsttilie conflicts may arise

from situations where both chairing and presidingiteators have differing

views with the negotiated fees. Reference wasa@de to the problem that
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parties are likely to feel constrained in negotigtifees with an arbitral

tribunal as they may feel that it would not beheit interests to disagree with
or question either the basis upon which the ailbiiibunal proposed to

calculate its fees or the sum as ultimately catedla The comment was also
made that the proposed revisions to Article 39amdy gave legitimacy to the

international commercial arbitration process bigoaprovided a means of
“policing” any fee regime established. It was nbthat the provisions of

paragraph (3) of Article 39, which provide for agkvito a party or parties by
the appointing authority as to the usual basisef&tablishing fees which is
customarily followed in international cases in whithat authority appoints
arbitrators, do not appear to be resorted to btiggar The reason for this was
said to be that paragraph (3) of Article 39 does presently address the
difficulties that a party or parties may perceinai“free and frank” discussion
with the arbitral tribunal in relation to the feethe arbitral tribunal and the

basis of their calculation.

The consensus was in favour of the proposed newigioo under which the
Permanent Court of Arbitration in The Hague wouddibwvolved to a greater
extent in relation to the practical issues relatinghe fixing of fees, both in
terms of the development and application of prilesgor the charging of fees
and the consequent calculation of fees in accoearth those principles. It
was agreed, consistently with the terminology afageaph (4) of Article 40,
that the proposed new provision would refer to ‘tlearging” of fees rather
than their “fixing”, whether in terms of principles the calculation of fees

based on those principles. The significant andvgrg involvement of the
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Permanent Court of Arbitration in relation to treadblishing of principles for
the charging of fees by arbitral tribunals andphecess of calculation of those
fees was noted by the Working Party. Comments i@ made that unless
the process of determining the basis of chargingd) @lculation of fees by
arbitral tribunals was dealt with in the Rules (amdx manner which enables
parties to freely negotiate fees with the arbitrddunal) the whole issue is
likely to be a matter that will need to be addrdsbg the national courts,
which will assess the fees, costs and expensabitfah tribunals. This would
be to move away from the transnational operatiomtefrnational commercial
arbitration, is at odds with the underlying philpkyg of the Model Law and
the Rules and would be likely to lead to lack oifammity, particularly due to
differing approaches of national courts with respgiedees, costs and expenses
— both in terms of entitlement and calculationigdiction by jurisdiction (and
particularly between courts of common law countaesl courts of civil law
countries). Furthermore, it was suggested thatamsgssments made by the
national courts could give rise to concerns withgares to arbitral

confidentiality being compromised.

An important point was also made that a problem mase for the arbitral
tribunal in circumstances where the member or mesnbenstituting that
tribunal have already agreed to act as a triburgahber or members and have
made a commitment to do so. In these circumstapagsiems may arise if
the principles by which fees are to be charged lwarvaried subsequent to
appointment and commitment of an arbitrator orteatbrs. Consequently, it

was suggested that the determination of the metbgydor the fixing of fees
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must take place at an early stage, during the pso@d appointment of
arbitrators, so it is still possible to choose &eotribunal in the event that the

original tribunal member or members do not acdegs$é principles.

The comment was also made that the proposed chanmgesicle 39 would
make the outcome in terms of arbitral tribunal feesre predictable and
certain for parties which would provide an inceatfor use of the Rules. The
observation was also made, however, that theresngede some balance
between predictably and flexibility. In this respeit is noted that the
Permanent Court of Arbitration has administerediteations with a wide
variety of fee arrangements. In any event, thgpgsed new wording (see
Secretariat Note WP.145/Add.1 145) clarifies that @ppointing authority,
whether it be an agreed appointing authority or Seeretary-General of the
Permanent Court of Arbitration at The Hague, hashe event of a request
from the arbitral tribunal or any party, the ultimauthority to settle the final
computation of the fees of the arbitral tribundlhe discussions anticipated
resort may be had to the Permanent Court of Atimimawhen the original
appointing authority declined responsibility or whethe parties had not
originally agreed on an appointing authority. Iistiegard it was noted that an
appointing authority could be agreed to at anyestzéfghe arbitral proceedings
and that the Rules may need to explicitly remindies of this option. In
relation to the “principles according to which fees” of the arbitral tribunal
are to be charged it was suggested that theseiléacshould be set forth in
the Rules and should not be left as a matter tdeated on an ad hoc basis.

The further suggestion was made that a generalnnigat be provided for in
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the Rules but where there is disagreement withetsp the general rule the
matter would be one for resolution by the appomtauthority. Some doubts
were expressed as to how a general statement rdigdes would work in

practice and the further concern was expressedatishtement of principle
may preclude later agreement to an appointing aityholn any event, it was
thought that the proposal to specify a general aul@rinciples in the Rules
may assist by indicating to parties a broadly atmepnethodology which

could serve as a basis for charging arbitral trébdees.

It was suggested that the proposed provision emgltie arbitral tribunal or
any party to ask for the determination of methodyplfor the charging of fees,
the amounts of fees established by applying thoseiples and, if relevant,
the amount of the deposit within 15 days aftergieposal is made may be too
short a period and, consequently, may tend to eedbe use to which the
revised Article 39 may be put (see the proposedigian in Secretariat Note
WP.145/Add.1145 (as set out above, 110)). Furihevas suggested that a
distinction might need to be made in the time peratlowed for making
requests to the appointing authority or the Perma@ourt of Arbitration
depending upon whether the request related to9sas@o the principles for

determining fees or issues as to computation ofdée of the arbitral tribunal.

Comments were also made in relation to the impodami controlling, or
providing some needs of controlling, the amoungdidby the arbitral tribunal
as the deposit to secure the fees and expensks ofltunal. It was noted that

a party or parties may be significantly disadvaathgor prejudiced in
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circumstances where an arbitral tribunal chosefixta very large sum of

money at the outset by way of deposit.

The consensus was, with respect to Article 39, greragraph (1) should
remain and paragraph (2) tentatively removed (bfitih square brackets for
further consideration during the second and fiealding of draft revisions to
the Rules by the Working Group). Paragraphs (3) @hadvould be replaced
by the proposed new wording as set out in 745 ef Secretariat Note
WP.145/Add 1 (as set out above, 110). Some fudbarment was made in
relation to the potential usefulness of the pulilicaof a schedule of fees by
an appointing authority, hence the agreement tgiden paragraph (2) in this

respect again at a later stage.

Article 40

The Secretariat Note WP.145/Add 1 contains a sugdesiodification of
Article 40 which is consistent with the proposeddifioation to paragraph (e)
of Article 38, which removes the requirement thagts for representation and
assistance be for “legal’ representation and agsist (see 146 of the
Secretariat Note WP.145/Add 1; and see 19, abdweither, it was noted that
the Paulsson and Petrochilos Report at 1280-728dested paragraphs (2)

and (4) of Article 40 be deleted in their entirety.

Extensive discussion ensued in relation to theiplessleletion of paragraph
(4) of Article 40 which presently prevents any “#ashal fees” being charged

by an arbitral tribunal for any interpretation, @mtion or completion of its
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award under Articles 35, 36 or 37 of the Rules @rhieal with interpretation
of the award, correction of the award and an amluti award, respectively).
A broad range of views was expressed in relatiorth® desirability or

otherwise of maintaining paragraph (4) of Articl@. 4In the course of the
comments on the proposal attention was directeédetohree different bases to
which paragraph (4) is directed, each of which mayse different

considerations and possible consequences in meladithe entitlement of the
arbitral tribunal to additional fees. The commevds also made that the
operation of paragraph (4) must be considereddrctmtext of the fees regime
agreed with the arbitral tribunal and, particulathyat different considerations
may arise where the agreement is for an hourly natteer than, as in some
institutional arbitrations, the remuneration of tnéunal is, in effect, in the

nature of a “lump sum”.

Support for deleting paragraph (4) of Article 40swaased on a variety of
considerations. In this respect the point was m#uag the underlying

assumption in paragraph (4) appears to be that thes been some “default”
by the arbitral tribunal which has led to the nded additional work. A

number of comments were made indicating that trsitipo may be quite the
contrary. Rather, concern was expressed thato#ird party may, in effect,
be seeking an appeal of the award and relying watinles 35, 36 and 37,
individually or in various combinations, for thisugpose. In any event,
speaking generally, the comment was made that wthere is a need for an
additional award there would appear, clearly, t@beed for further work by

the arbitral tribunal for which it ought to be pai®n the other hand, it was
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said that “interpretation” or “correction” imply wio of a different nature and
suggest that the original task of the arbitralundl in producing the award has
not been satisfactorily completed. The further o@nt was made that it
could not always be considered to be the faulhefdarbitral tribunal when any
further work in the nature of “corrections” may bequired; most notably
when the requests are unmeritorious. Further,a$ wuggested the right of
parties to seek corrections under Article 36 shdnddimited to cases of real
ambiguity. It appears the same applies to requestmterpretation of the
award under Article 35. These Rules are in conhttasthe provisions of
paragraph (1)(b) of Article 33 of the Model Law whiprovides for a request
for an interpretation of an award, but only wheaghbparties agree. Again,
the point was made that the use of the requestdarections is often, in
reality, an attempted appeal. Consequently, it saig that a request for
corrections or for an interpretation of an awardwtl only be allowed where
both parties request a correction or an intergmetatand in these
circumstances it is reasonable to deny further feee arbitral tribunal on
the basis that, if both parties agree to makeehaest, the award must clearly
have been ambiguous or otherwise deficient. Thietpeas also made that it
seems to be assumed in paragraph (4) of Articlehé® any request for
interpretation, correction or completion of the advess a matter which can be
dealt with summarily. However, it was also notbdttthere may be very
considerable work involved in responding to a refgu®r interpretation,
correction or completion, whether or not the regjiesctually well founded.
There was a suggestion that the appointing authsiibuld determine whether

any additional fees could be charged under paragi@pof Article 40, under
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or by reference to Article 39. There were furteaggestions that additional
fees should not be recoverable for further work edamless there were
“‘compelling reasons” to the contrary or “exceptiboacumstances” which
suggested otherwise. The problem with this prop@sait was suggested, is
the difficulty in finding an appropriate person iastitution who could make
that decision; the implication being that the parsw institution chosen or
appointed for this purpose would have difficulty atquainting himself,
herself or itself sufficiently with the arbitratiggroceedings to be in a position

to make a decision of this kind.

In conclusion the consensus was that there wadisamt support for deleting
paragraph (4) of Article 40, or at least reducitg figour. There was,
however, no consensus on removing it so the pravadiposition adopted was
to retain paragraph (4) in the Rules but to reqthestSecretariat to prepare, in
Article 39, wording that would permit the appoimgiauthority to deal with
any abuse or unfairness — within the jurisdictigmalvisions of Article 39 and
to provide an amendment to paragraph (4) of Artifleso the provisions of
this paragraph could be ameliorated or reversak@eptional circumstances,
by the appointing authority. Consequently, theraswio consensus for

removing paragraph (4) of Article 40 from the Rudgshis stage.

The discussion then turned to paragraphs (1) apaf(Article 40. It was
noted that the success of a party is the primasjsbfar an entitlement to a
costs order under paragraph (1) of Article 40. rélveas some suggestion that

the “success” trigger should be removed in favotimues which give a
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general discretion to the arbitral tribunal ashe payment of costs. In this
regard it was noted that paragraph (1) of Articte atlopts a presumptive
principle that the losing party should bear costthe arbitration and that this
principle was not found in all legal systems. Ehesas a proposal to remove

this principle from the Rules, however, this pragdadid not receive support.

Discussion then turned to the question whetheethare different criteria for

the purposes of paragraph (1) and paragraph @itaie 40.

The consensus reached was that paragraph (2) icfeAd0 should be deleted
together with the words “Except as provided in geaph 2” from paragraph
(1) of Article 40 and that there should be a consetjal amendment to
paragraph (e) of Article 38 with the deletion olutsessful’ as qualifying

party. The purpose of the latter is, as with tmeppsed amendments to
Article 40, to produce an uninhibited discretionthe arbitral tribunal with

respect to the payment of the costs of the arlmtraby one or other of a

number of parties.

Article 41

In relation to paragraph (3) of Article 41 the census was that the Secretariat
would look at these provisions in the context @& jilrisdictional provisions of
Article 39 which it was agreed ought to be revis@therwise no revisions

were proposed to Article 41.
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Proposed Additional Provisions

Liability of Arbitrators

It was proposed that consideration be given toirkbkision of an additional
provision in the Rules with respect to the liakiltf arbitrators. The form of
the new rule proposed (as is set out in Secretdots WP.145/Add 1 147) is
as follows:

Liability to arbitrators

Neither the arbitrators nor the appointing autlyoshall be liable to
any person for any act or omission in connectioth the arbitration
save for the consequences of conscious and dekberangdoing.

Reference was made in the course of discussiotigetexclusion of liability
provision contained in théCC Rules of Arbitration(1998) and also the
corresponding provision contained in th&lA Arbitration Ruleg1998). The
ICC provision is as follows:

Article 34 — Exclusion of Liability

Neither the arbitrators, nor the Court and its merspnor the ICC and
its employees, nor the ICC National Committees|dtmliable to any
person for any act or omission in connection witd arbitration and
the LCIA provision is as follows:

The LCIA provision is as follows:
Article 31 — Exclusion of Liability

31.1 None of the LCIA, the LCIA Court [including its Puieent,
Vice Presidents and individual members], the Rejistany
deputy Registrar, any arbitrator and any expethé Arbitral
Tribunal shall be liable to any party howsoever &y act or
omission in connection with any arbitration coneuctby
reference to these Rules, save where the act ossami is
shown by that party to constitute conscious andbeeite
wrongdoing committed by the body or person allegede
liable to that party.

31.2 After the award has been made and the possibilities
correction and additional awards referred to inddt27 have
lapsed or have been exhausted, neither the LCI&,LBIA
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Court [including its President, Vice Presidents amdividual
members], the Registrar, any deputy Registrar,aahigrator or
expert to the Arbitral Tribunal shall be under alggal
obligation to make any statement to any person taboy
matter concerning the arbitration, nor shall anytypaeek to
make any of these persons a witness in any legaitiuer
proceedings arising out of the arbitration.
It was acknowledged in discussions that the exbérany liability exclusion
provided for in the Rules will depend upon the pupblicy of the applicable
law and the extent to which that law permits anlesion of liability. In this
respect reference was also made to paragraph (Ayticle 1 of the Rules
which is intended to apply the provisions of theldRuto the extent the
applicable law allows their operation. There wame suggestion that the
provisions of paragraph (2) of Article 1 might blardfied in this respect as
there appears to be an argument that any confictden the applicable law
and a provision of the Rules may result in thekistg down of the whole rule
rather than the saving of the rule to the extenisitconsistent with the
provisions of the applicable law. In any event,isthelpful to set out
paragraph (2) of Article 1 of the Rules, as follows
2. These Rules shall govern the arbitration exceptwheere any
of these Rules is in conflict with a provision diet law
applicable to the arbitration from which the pastieannot
derogate, that provision shall prevail.
Extensive discussion ensued in relation to the @pate formulation of the
excepting provisions of the proposed exclusioniability rule. Issues were
raised in relation to the possibility of phrasimg texception with reference to
“gross negligence” but the discussion indicated thavas unclear to what

extent the concept of “gross negligence” would éeognised or understood

under the domestic law of many States. It was #&tl some States did not
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have a concept of degrees of negligence and, coesty, there appeared to
be a risk that a “gross negligence” exception mightte no operation or might
possibly operate as an exception on the basis giigeece generally, which
would tend to defeat the purpose of the proposedusion of liability
provision. The extent of the exception under thelwesion of liability
provisions in the ICC Rules and the LCIA Rules wased as was the
exception in some jurisdictions and in some otmstitutional rules which
simply provided an exception in the case of fralidwas also suggested that
the operation of the exclusion of liability provisi would be strengthened by
ensuring that its wording indicated that the lidyilof arbitrators is to be
determined by the law of the seat of the arbitrati®Dtherwise, it was said,
there may be a chance that arbitrators could be suthe countries of their

domicile.

The consensus was that there was overwhelming sufgpdhe inclusion of a
provision excluding liability of arbitrators. It as generally acknowledged
that any human activity, including arbitration,pgone to mistakes and in the
case of judges mistakes are corrected on appealvad also said that the
inclusion of an exclusion of liability provision ff@rbitrators was a necessary
corollary to rules which limited rights of appeabrn arbitral awards on the
merits. It was noted that a result of limited rigjlof appeal was an increase in
attacks on arbitrators by parties as a means ofefiect, appealing or
overturning the arbitral award. It was agreed thatlusion of liability
provisions are very widespread in arbitration rule®ughout the world and

that the general basis of the exception provideaves with respect to “wilful
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wrongdoing”. There was also support for extendimg exclusion of liability
to arbitral institutions, and their employees etd also, possibly, to experts or
expert witnesses appointed by the arbitral tribdoalssist it. There was also
support for a provision excluding possible lialildf the Permanent Court of
Arbitration as the appointing authority and in respof any other obligations
it may have under the Rules (for example in refatio costs issues under
Article 39). There were also some comments thatethshould be some
attempt to define the liability and responsibiktief arbitrators. However, the
comment was made, in this respect, that it wouldrdry difficult to define
arbitrator’s liability and responsibilities and lat, that this is a matter for the
applicable law, arbitral institutions and publishethical standards for
arbitrators, rather than the Rules. In this regaérevas noted that some
national laws already contain specific provisiofishis kind. As a matter of
drafting, it was noted that the proposed text fier 4econd reading of the Rules
by the Working Group would exclude any referencéatay person” and so
deal with removal of liability rather than also teséth the further issue of the
person or persons to whom any liability might ottiee be owed. The
consensus appeared to be that the latter simplide® an additional and
unnecessary complication which might lead to difties and the

circumscribing of the proposed exclusion of liapifprovisions.

General Principles
It was proposed to include in the Rules a prowisiith respect to the general
principles to be applied in relation to their iqtetation. The Secretariat Note

(WP.145/Add 1 148) sets out the position, as fadlow
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General Principles

In the interpretation of the Rules, regard is tohlagl to their
international origin and to the need to promotefarnmiity in

their application and the observance of good faiuestions
concerning matters governed by these Rules whieh nat
expressly settled in them are to be settled in comty with

the general principles on which these Rules aredas

Remarks

48. The provision seeks to address the suggestion nradbe
Working Group to include a provision on the intetation of
the Rules in accordance with their internationadjiarin line
with the new article 2A of the Model Law (A/CN.941
para.121). The second sentence of that paragrapks se
clarify that the Rules constitute a self-contairggtem of
contractual norms and that any lacuna in the Ridet® be
filled by an interpretation of the Rules themsejvasthout
reference to any non-mandatory provisions of thpliegble
procedural law.

31. In the course of discussions reference was madeetoules of other arbitral
institutions, including theCC Rules of Arbitration(1998), Article 15, which
is in the following terms:

Article 15 — Rules Governing the Proceedings

1. The proceedings before the Arbitral Tribunal shallgoverned
by these Rules and, where these Rules are silgrany rules
which the parties or, failing them, the Arbitralidunal may

settle on, whether or not reference is thereby madbe rules
of procedure of a national law to be applied toaHstration.

2. In all cases, the Tribunal shall act fairly and art@lly and
ensure that each party has a reasonable opportongyesent
its case.

Reference was also made to Article 2A of the Mddal, which is in the
following terms:
Article 2A International Origin and General Princifes

(As adopted by the Commission at its Thirty-nimsgon, in 2006)
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(2) In the interpretation of this Law, regard is to bad to its
international origin and the need to promote umifity in its
application and the observance of good faith.

2 Questions concerning matters governed by this Léwchvare
not expressly settled in it are to be settled infaomity with
the general principles on which this Law is based.

It appeared from the discussions of this proposad Rule that the text had
been taken from theJnited Nations Convention on Contracts for the
International Sale of Good4980 which reflected similar provisions in
UNIDROIT texts and also in the provisions of the déb Law, as set out
above. Comments were made that there is a signifidifference between
provisions of this nature contained in legislatimetruments as compared to
the provision as proposed which is to be contaimea@rbitration rules, a
contractual instrument. In this context commengsenmade in relation to the
difficulty, and possible inappropriateness, of regg in a contractual
provision that an arbitral tribunal concern itselith “the need to promote
uniformity”. It was suggested that it would be welifficult for a particular
arbitral tribunal to evaluate or implement this uggment and these
difficulties may simply provide a further ground fa challenge to the award.
Also, comments were made in relation to the difficuin many cases, of
determining whether a matter had been “expresshledé in the Rules and,
also in relation to the difficulty in determinintpe “general principles” on
which the Rules are said to be based, noting thauch general principles are
spelt out in the Rules. Additionally, the confitiahnature of arbitration cases
would create difficulties in obtaining sufficiemtformation in relation to how

the Rules are applied. Other comments were madgestigg that these

perceived difficulties were more apparent than.redh any event, there



33.

24

appeared to be a consensus that the principle®gedpin the new rule were
laudable but that they would be difficult to applyd likely to be subject to a
great deal of dispute. Consequently, concern wpeessed in relation to the
resultant risk that the new rule would simply beating further grounds for
possible challenges to arbitral awards. Ultimatélyvas decided there was
insufficient support to include the first sentermfethe proposed provision.

The discussion then turned to the second sentefateng to “gap filling”.

In relation to the “gap filling” provisions of thproposed new rule it was
suggested this was not such a problem that it meddebe addressed
specifically in the Rules. There were, howeventrary views in this respect,
and reference was made to the commentary in thisg@auand Petrochilos
Report which highlighted the difficulties createg b “gap” in the Rules
which could have been addressed by a “gap fillipgdvision such as that
proposed. The reference was made the cagecofiet Wireless Ltd v First
Bank of Nigeria and Othefs(“Econetcase”) cited in the Paulsson and
Petrochilos Report to illustrate the problems digap” in the rules; in this
case, Article 7 of the Rules. According the Pauissod Petrochilos Report, at
179-181, théeconetcase was an example of how the Rules “do not esiyres
envisage the possibility of an arbitration agreemeroviding for the
appointment of the entire tribunal by an AppointiAgithority” and the
consequences of when the “Appointing Authority agreipon by the parties
refuses or fails to make the necessary appointteitsere was some

suggestion that Article 15 of the Rules providedfisient authority to an

"Yearbook of Commercial Arbitratiompl. XXXI, 2006, Kluwer Law International, p 49 56
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arbitral tribunal to fill gaps but some doubts werpressed in this respect. In
any event, the position reached was no consenslerharged on adding the
proposed new rule. As the principle applied by\thlerking Group is only to

recommend changes where necessary and, particuiatlgimply on the basis
of any desire for uniformity with other arbitralles, it was decided that no
change should be made. The comment was also madehilst other issues
may arise with respect to the desirability of umifidy in legislative

instruments, the same issues did not apply torattah rules.

The completion of the discussion on the proposed @G&neral Principles
Article concluded the Working Group’s “first readihof the Rules. As
agreed previously the “second reading” of the Ruldk seek to settle any
provisions where there was a consensus that a elarthe Rules needs to be
made according to the principles which have begliep by the Working

Group in this respect.

Transparency in Investor-state Arbitration
The Working Group, having completed the “first riag of the Rules turned
its attention to the question of “transparency’inmestor/state arbitrations, a
matter which had been held over from its forty{sigession (New York,
February 2007), as set out in the Report of thasiea (A/CN.9/619 at 161
and 162). The issues raised for further consiaeran the report of that
session are helpfully set out, as follows:

Investor-state arbitration

61. A view was expressed that specific provisionght need to be
included to ensure transparency of the procedure aftitration
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involving a State. Under that view, specific pramis should be
included to deal with investor-State arbitrationf@lfows: in article 3,

a paragraph should be inserted to the effect that riotice of

arbitration and the composition of the arbitralbamal should be
published on the UNCITRAL website; article 15, gasph (3), should
provide that all documents received or issued leydtbitral tribunal

should be published by similar means; article EHsagraph (4), should
establish the discretion of the arbitral tribunal dllow persons or
entities other than the parties to submit amicugelbriefs; article 25,
paragraph (4), should provide that hearings shdoddopen to the
public; and article 32, paragraph (5), should pevior the systematic
publication of awards.

The Working Group recalled that, at its fefifth session, broad
support had been expressed for a generic apprdathsbught to
identify common denominators that applied to afiey of arbitration
irrespective of the subject matter of the dispute,preference to
dealing with specific situations (A/CN.9/614, parak8-19). The

Working Group reiterated its support for that agoto It was recalled
that, since practice in various areas, includingirestor-State dispute
settlement, was still developing, it would be unddde to seek to
design specific provisions at the current stage nwtiee Working

Group was still finalizing the common denominattinat should be
applied to all arbitrations. The Working Group agteto revisit the
issue after it had completed its first review c# tevised provisions.

It was noted that some treaties adopt the UNCITRRAles for the purpose of

their arbitration provisions, hence the potentaportance of the Rules in

relation to investor-state arbitrations. The questvas whether or not any

particular revisions should be made to the Rulextmmmodate the particular

issues in disputes of this kind or whether otherias should be adopted.

These devices include a model arbitration claussparate set of rules or an

addendum to the Rules containing alterations ogesigd alterations of the

Rules which might be adopted for the purposes esdhtypes of disputes.

Whichever device or devices are relied upon theyiccdoe applied by the

parties consensually or under bilateral investroemther treaty provisions.
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There has been considerable public interest intioalato transparency in
arbitrations involving investors and investor-ssateom a number of quarters.
Consequently the Working Group heard submissiodsstéatements on behalf
of the UN Secretary-General Special Representativ8usiness and Human
Rights, Professor John Ruggie, a presentation afeearation from the
Chamber of National and International ArbitratidnMilan and also received
a report and presentation from the Centre for hagonal Environmental Law
(CIEL) and the International Institute for Sustdilea Development (iisd)

being a revised version, dated December 2007. py ob the CIEL and iisd

material had been provided to delegates and reueses by Ms Fiona
Marshall, International Law Adviser, Internationiastitute for Sustainable
Development (fiona.marshall@bluewin.ch). A copy tbe Statement of
Professor John Ruggie, the Declaration from theitfator's Club of Milan

and a copy of the Note to the CIEL and iisd papetiached to this Report.

The Reports and the issues raised by the Repone discussed by the
Working Group at great length with broad support tbe principle of
transparency. Although there was a general vigwessing, in principle, the
desirability of transparency in investor-State @ation, during the course of
this discussion the point was made that the Rukeswdbitration rules and not
something in the nature of a legislative instrume®ne of the difficulties is
that various bilateral investment and other treatiave adopted the Rules for
the purpose of arbitrating disputes involving inees and investor-States.
Consequently issues may arise in relation to thesipdity of, in effect,

affecting the operation of these treaties in thenéthat a subsequent revision
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of the Rules applies to arbitrations of these dispuas a result of some
ambulatory provision of a particular treaty whigbphes the Rules as revised
from time to time or as a result of the same pwositflowing from the
operation of laws applicable to the treaty. Furthiee point was made that
UNCITRAL is not a body which, through the Rulesatherwise, can make
binding rules for the governance of States. It waisl that this needed to be
kept in mind in the course of the discussion. disvalso noted that a number
of States have already agreed to transparency asi in their bilateral
treaty arrangements in relation to investor-stagputes. It follows that
transparency is not an issue in those circumstangagher, it was suggested
that consideration might be given to whether thpragpriate vehicle for the
application of a transparency regime (which, by neture, requires and
involves the consent of the State affected) is phevisions of bilateral

investment treaties themselves rather than thegoms of the Rules.

As a result of the discussion a consensus waseddbiat if the Rules were to
be revised in favour of transparency this wouldurexjseparate regulation,
rather than merely a revision of the Rules. Furtitewas thought by some
delegations that this work would be too complex tfue present task of the
Working Group and there was general agreementtthisitwork should not

delay the current review of the Rules. Variousiam were considered
whereby transparency provisions might be appli€de general view was that
the Rules themselves should not contain speciakstov-State treaty
provisions. Further the view was that the Work@gpup would now work to

complete its work on the generic rules and to sgaldance from the
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Commission as to whether to proceed with work owestment treaty

arbitrations, and with what object it should havenind.

The Working Group then turned to the “second regidiof the “generic”

Rules.

Section | — Introductory Rules

The Working Group began the “second reading” ofRinées with reference to

Secretariat Note WP.147.

Article 1 — Scope of Application

The proposed revised Atrticle 1 is set out in Secrat Note WP.147 (17) as

follows:

Draft article 1

Article 1

1. Where-thgartiesto-acentratiave agreedHn-writingthat disputes-in
relation-to-that-contradietween them in respect of a defined legal
relationship, whether contractual or redtall be referred to arbitration
under the UNCITRAL Arbitration Rules, then suchplites shall be

settled in accordance with these Rules subjectitb snodification as
the parties may agree-i-writing

1 bis.[Option 1 Unless the parties have agreed to apply the Rideés
effect on the date of their agreement, the padiedl be deemed to
have submitted to the Rules in effect on the damommencement of

the arbitration.] Qption 2 Unless the parties have agreed to apply the

Rules in effect on the date of commencement ofattration, the
parties shall be deemed to have submitted to thesRas in effect on
the date of their agreemeént

2. These Rules shall govern the arbitration extiegitwhere any of these
Rules is in conflict with a provision of the law @igable to the
arbitration from which the parties cannot derogétat provision shall
prevail.
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43.  The position reached at the forty-sixth sessiothefWorking Group in New
York was in support of as set out in SecretariateN@/P.147 (110), as
follows:

10. It was observed at the [forty-sixth] sessminthe Working
Group that text as now reflected in option 1 corhpresively
set out the parties’ choice to apply either the tmesent
version of the Rules to their dispute or the Riutesxistence at
the time the arbitration agreement was made (A/(N%
para. 35). That approach received considerableastupfi that
session, an alternative proposal, as containegfioro 2, was
made which sought to avoid the situation where fauderule
would apply retroactively to agreements made beftire
adoption of the revised Rules without sufficiengard for the
principle of party autonomy (A/CN.9/619, para. 36).

See also the APRAG Report on the forty-sixth sessib 8 to §10. The
revisions to paragraph (1) of Article 1 as set abbve were, adopted as a

CONsSensus view.

44.  In relation to paragraph (1 bis) the consensusiwéevour of Option 1 as the
generally accepted position though support wasesgad for Option 2. The
concern expressed was how to strike a balance bategcouraging the use of
the revised Rules and avoiding retroactive issuéh vespect to existing
arbitration agreements. However, as indicatedenctimments and discussion,
there was concern that any revision of Article eérms of the proposed new
paragraph (1 bis) not apply with respect to exgsanbitration agreements. It
was said that to apply the revised rules in terfif@miion 1 in this way would
be to have a retroactive effect on those agreentkeatghe parties would not
have anticipated. Reference was made in the dismssto paragraph 1 of
Article 6 of thelCC Rules of Arbitration(1998), which are in the following

terms:
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Article 6 - Effect of the Arbitration Agreement
1. Where the parties have agreed to submit to arioitrainder
the Rules, they shall be deemed to have submifisd
factoto the Rules in effect on the date of commencerment
the arbitration proceedings, unless they have dgrtee
submit to the Rules in effect on the date of tHateation
agreement.
Comments were also made in relation to the impogafrom the perspective
of an appointing authority, of ensuring that anyis®n to the Rules made it
very clear which rules were to apply to a partic@ebitration proceeding. It
was noted that there had been some transitiorfadudifes in determining the
application of the current or previous versiontod {CC Rules in the context
of the operation of Article 6(1) of those rules.was also noted that these
issues could be and were resolved by ICC as anrgstering institution but
that the position under the UNCITRAL Rules is thdtilst there may be an
appointing authority acting there is no administgrinstitution to resolve any
arguments or difficulties as to the version of thkes which applies. Were it
possible to constitute the arbitral tribunal it mayve possible to reconcile
any doubt with respect to the application of théeRun that forum. However,
it was noted that, depending upon the form of timalfrevisions to the
UNCITRAL Rules the position may be that the defaulimber of members of
an arbitral tribunal under these Rules differs @svben the existing rules and
any revised Rules (ie three members under theimgistiles and, perhaps,
only one under the revised Rules). If this doew@rto be the position then it

would not be possible to validly constitute theitab tribunal to resolve the

issue of which version of the Rules is applicableeause only by answering
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that question is the question of the proper cartit and appointment of the

arbitral tribunal itself answered. The resultrisi@extricable circle.

In order to overcome any difficulties with respectthe application of the
revised Rules to existing arbitration agreementsds suggested that a
provision be added whereby the revised Rules ary applicable to
arbitration agreements made after a particular, dettéch would be specified
in the Rules (or which could be specified by refieeto the date the General
Assembly resolved to adopt the revised Rules).s dhvice would ensure that
existing arbitration agreements would remain conepfeuntouched by any
revisions to the Rules which would respect partyaomy and reserve to the
parties the option of electing, by fresh agreemendpply the revised Rules to
their arbitration agreement or to arbitration ofparticular dispute if they
thought that was appropriate. It was noted thates@articular difficulties
may arise under investment treaty arrangementsweMer, it was suggested
that the new provisions could, in effect, equatene@rcial arbitration
agreements and investment treaty arrangementsetextent of treating the
date of the arbitration agreement and the datewtlasion of the treaty as the

same for present purposes.

Whilst there was some support for Option 2, whicaswiewed as better
reflecting the contractual nature of arbitration tBlying on the parties’
understanding at the time of arbitration agreeméntyas noted as being
contrary to the expectation that most recent varsiothe Rules would apply.

Consequently, the consensus of the Working Group tieat there was
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significant support for Option 1. It was pointeat that the Working Group’s
task in relation to Article 1 was a matter that badbe resolved because there
is no existing rule to fall back upon on the bakiat there was insufficient
consensus for change, according to the methodaeggrally applied to the
revision of the Rules. Divergence of views peesisas to whether the
deeming rule should be applied in any event totation agreements made
before the new rules were adopted, and so the el@oatinued. Ultimately,
the general view seemed to be that the new re\psedsions of Article 1,
with paragraph (1 bis), should only apply to adiibn agreements made after
the commencement of the revised rules. As disdugseviously, it was
agreed that one way of overcoming this difficultgsato introduce a date into
the revised provisions of the Rules to indicate tmy arbitration agreements
made after that date would be subject to paragfais) of Article 1. There
was also a question raised as to whether to indluelevord “expressly” as a
qualification to the phraseology “Unless the partave agreed to apply the

Rules...”. The general view was that introductioranf/ qualification via the
word “expressly” was undesirable and would onlydleo undesirable
uncertainty. In relation to the issue of treatyigdtions it was suggested that
the Working Group should leave the issue of howdtermine the application
of the revised rules with respect to treaty oblwz to the Commission
having regard to the consequences for States iewhat that application of
the revised Rules could have some retroactive teffacthe extent of their
obligations under treaties. It was again noted tihe effect on treaty

obligations was also dependent upon the termsefpdrticular treaty which

may or may not resolve any issue in favour of tleeson of the Rules
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applicable at the date of conclusion of the treatin favour of the application
of Rules as in force at the commencement of angradinbitration under the
treaty. Nevertheless in relation to treaty obiigaé and the proposed
resolution of retroactivity issues the comment wesle that by specifying a
date for the prospective application of paragraphb(s) to arbitration

agreements entered into after that date retroaciperation issues could be
avoided. It was noted, however, that on the bafstee very broad treatment
of the word “commercial” under the Model Law (sdeoee 5) a problem

may still exist.

Finally, as a matter of drafting, the comment waaden that if the word
“expressly” were to be included in paragraph (1) b&re should be taken to
ensure a correspondence in terms between paradfpdusd (1 bis) of Article
1. In any event the consensus was that there wastrong support for
inclusion of the word “expressly”, on the basis ttha would create
unnecessary uncertainty. Paragraph (2), as seh @écretariat Note WP.147

17 (see above), was adopted without any modifinatio

Model Arbitration Clause

The consensus was that the Model Arbitration Clamsevided for in the
Rules is a clause of long standing and should belynodified for the most
compelling reasons. The proposed revisions incluatding the words “for
contracts” to the heading so that the Model Arhitra Clause was limited in
this respect and, further, that the conjunctiori twetween the words “town”

and “country” in paragraph (c) of the Model Arbttoan Clause be replaced by
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the word “and”. It was suggested that this wouddabretrograde change as it
may suggest that the arbitration clause is nodwvafiless it specifies both a
town and a country. Despite views expressing conagéh the addition of the
words “for contracts” to the heading, the Workingo@o ultimately adopted
the Model Arbitration Clause with the amendmentggested in 12 of the

Secretariat Note WP.147.

Article 2 — Notice, calculation of periods of time
The proposed provisions of Article 2 are set ouSetretariat Note WP.147
(115). It was proposed that paragraph (1) be eevia a relatively minor
respect and that a new paragraph (1 bis) be adéed.convenience, these
paragraphs are set out, as follows:
15. Draft article 2
Notice, calculation of periods of time
Article 2
1. For the purposes of these Rules, any notickjding a notification,
communication or proposal, is deemed to have beeeived if it is
physicallydelivered to the addressee or if it is deliveredsahabitual
residence, place of business-ermailatyiress, or, if none of these can
be found after making reasonable inquiry, therhataddressee’s last-

known residence or place of business. Notice dsiemllieemed to have
been received on the day it is so delivered.

=
o

Such delivery may be made by delivery againstiptcregistered post,
courier, facsimile transmission, telex, telegramby any other means
of communication, including electronic communicagdhat provide a
record of dispatch and receipt thereof

Following discussion the consensus was generalliawour of deleting the

word “physically” from paragraph (1) of Article 2Following further
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discussion of proposed new paragraph (1 bis) atler@ the consensus was
that paragraph (1) should be revised in line with various observations in

relation to the provisions of paragraph (1 bispdicle 2.

In relation to proposed new paragraph (1 bis) oficke 2 concern was
expressed in relation to the final words “other mseaf communication,
including electronic communications that provideeaord of despatch and
receipt thereof”. It was noted that this termingldiad substantially reflected
the United Nations Convention on the use of Electrdd@mmunications in
International Contract005. Particular concern was expressed in relation
the extent to which the specified means of commatitn in proposed new
paragraph (1 bis) required a record of despatchreceipt. It was suggested
that there was a need to ensure the requiremettt geceipt was limited to
electronic communications only. It was noted fttiet proposed paragraph (1
bis) was in the nature of a hybrid of the provisiciound in theLCIA
Arbitration Rules (1998) and other texts on electronic commercep als
incorporating some of the approach of the provsiontheUNCITRAL Model
Law on Electronic CommercE996. It is noted that the LCIA Rules provide
in Article 4.1, as follows:
Article 4 — Notices and Periods of Time
4.1  Any notice or other communication that may be oreiguired
to be given by a party under these Rules shalhlveriting and
shall be delivered by registered post or couriewise or

transmitted by facsimile, telex, email or other meaof
telecommunication that provide a record of its srarssion.
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It is also noted that th&CC Rules of Arbitration(1998) provide a similar

provision in paragraphs (2) and (3) of Article 8 fallows:

Article 3 — Written Notifications or Communications; Time Limits

(2)

®3)

All notifications or communications from the Betariat and
the Arbitral Tribunal shall be made to the last redd of the
party or its representative for whom the same atended, as
notified either by the party in question or by thier party.
Such notification or communication may be made bijvdry

against receipt, registered post, courier, facsimmansmission,
telex, telegram or any other means of telecommtioicahat

provides a record of the sending thereof.

A notification or communication shall be deemedéve been
made on the day it was received by the party itselby its
representative, or would have been received if made
accordance with the preceding paragraph.

It was noted, in relation to the ICC Rules, thasth provisions are directed to

communications from the Secretariat or the arbirtéddunal rather than

communications generally, between parties and wieer Comments were

also made raising the general question as to whetheconcept of “receipt” is

practical or meaningful in an electronic age. Cousatly, issues were raised

as to the desirability of providing detailed an@dfic treatment in relation to

electronic communications. Additionally, there wasoncern raised for the

proposed deletion of the word “mailing”, and th@ncern stemmed from the

possibility of parties having multiple email addses and the burden of parties

to seek all email addresses to satisfy the nodgeirement. Therefore, it was

suggested that more precision be given to the taduress”.
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Conclusion

It is hoped that this brief summary of the discossiof the Working Group at
its last session in New York will assist APRAG Mesnl©rganisations: first,
as a convenient source of additional informatiomeilation to the revision of
the UNCITRAL Arbitration Rules; and, second, toisisg1 the formulation of

views, comments and recommendations for discudsyopAPRAG at further

sessions of the UNCITRAL Working Group. This brsefmmary is, of course,

not an official UNCITRAL document.

Please do not hesitate to make contact if you hayecomments or queries

(ccroft@vicbar.com.au; christopher.kee@deakin.edwoa

wio@deakin.edu.au).

Dr Clyde Croft SC

Christopher Kee

William Ho

APRAG Representatives/Observers

28 February 2008
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APPENDIX
Statement of UN Secretary-General's Special Reptagee on Business and
Human Rights, Professor John Ruggie.
Declaration of the Chamber of National and Intdorat! Arbitration of Milan (12
October 2007).
Note to the Paper “Revising the UNCITRAL ArbitratioRules” to address
investor/state arbitrations (Centre for InternaiorEnvironmental Law and
International Institute for Sustainable DevelopmerRRevised Version December

2007).



